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 NOTICE.

TaE question argued in the case which forms .
the subject of the following Report, is one of some -
importance in Consistorial .Law. It was not-
noticed in the Faculty Collection at the time .
when it occurred, owing to the Judges having
been equally divided in opinion, and having or-
dered it to be further discussed: And one of the
parties having died soon after this order was issued,.
the matter was settled extrajudicially. Besides
that it is unusual to insert reports of undecided
cases in the Faculty Collection, other considera-
~ tions weighed with the Editor at that time in re-
solving not to publish it. He has been informed,
however, by one of the Judges of the Consistorial
Court, that a similar case has recently occurred,
and that, even in the short time which has elapsed
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since it was so fully discussed, the existence of the

case had been nearly forgotten, and the possibility
of raising such a question denied. In these cir-
cumstance, he has deemed it his duty to comply

witlirequests which have been made to him from '

various quarters, and to prepare the following Re-
port of the case, from notes Which he took in short-
hand at the time when it was aigued. And as,
owing to its not having béen decided, it can-claim
o0 authority as a precedent, but must derive its
weight entirély from' the merits of the arguments
employed by-the Bar, and the opinions delivered
by the Court, he has thought it right to give these
at a3 much length ashis materials enabled him to
do, instead of adopting the more abridged form
which is generally employed in reporting the de-
cisions of courts of law. ‘

July 1825.
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’ THE question which was btought to issue in the case,
of which this Report is now offered to the public, was
Whether, a lady, who was alleged to have been privately
martied, having afterwards, during the lifetime of her hus-

~band, contracted a second marriage, with a gentleman ig-
norant of the first, the child of that second marriage was,
or was not, legitimate, on account of the bona fides or igho-
rance of its father?

No proof was taken of the averments of the parties, but
the alleged private marriage of the lady was denied; and
the facts which were assumed, by direction of the Court,
for the purpose of raising the question of law, were, That &
young lady, an heiress, was, while several years under’ the
age of twenty-one, ‘prevailed on by a gentleman, then also
under age, \to consent to a marriage, which, though the

forms required by the Church were complied with, was.

private, in so far as it was concealed from the knowledge
of her relations ;~-that she returned to her mother’s house im~
mediately after the ceremony was performed ;—that her hus~
band, who, very soon thereafter (or, according to the defend.-
er’s stgtement, next day) left the kingdom, never appear-
“ed, or claimed her as his wife ;~—and, that the marriage never
was communicated to any of her relations till after her death =
: A :




That a few years afterwm:ds, ﬁle lady entered into'a se—
cond marriage, with. 4 ghn‘ileman who .was entirely igno--
rant of the first +4;hat'they unmedmtely went home to her
mother’s bouse, ‘where they resided (with the exception of°
a few months, durmg which they lived at the husband’s

seaf»jh, eho t:ountry) till the following year, when she was-
-defi'&ered of a son, and that she died within a few days-

.l . thereafter

“s2.%" | After her death, one of hek brother’s guardmns raised the-
question, Whether her son, er ber brother, was entitled to-
take up the succession to her estate >—but, before any deci-

~ sion was pronounced, the brother also died; and the case
- wass then insisted in at the ‘instance of a distant relation,s °
who became pursuer of an action of declarator-of nullity of
mamage and bastardy, against the second husband and the
ehild of ithat marmige Both: parties also purchaséd brieves:
from Chéncery, -in order- totnke up: Ghe suocesmbn both of
the mother and her. brother. .
--'Thée competition of brieves was sisted by Sbenﬂ' till:

- the question as to the validity of the second marriage
should- be determined ;- and; in-the declarator, the Commis-
saries “ sustained the {pursuer’s right-toinsist in the pre--
¢ sent’ aetion,. and ‘ordain hirn-to give in a condescendence-
“ of:the facts he avers and undertakes: to prove, m support

" ¢.9f tHe conclusiohs of the libel.” - - '
¢ 'The defender, who thought ' that = proof wwmcompe—
tent, demaved the cause intothe Court of Session by advoea.

" tion ; .and; dn advising the bill with answers, the Lord:Jus-:
Tioe-CuBEK (Horx) proriounced thisinterlocutor: ¢ Having:
¢ consideted the bill, 'answers, replies, and :inferior :court
¢ process, : appailtts:the- parties-to: prepave, pritt, and .put-
“'into 'the; baxes, on- or -before the second box:day in ‘this!
‘“,xacation, :memoninls, that' tlie ‘causé may be reported to
% the Couirt; and; :beésides .the points argued in thess pa--
“ pers;. recomments to thé partiés. to. condider. 'and: argue;.

'N
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“ how. far’ this ‘actian, can :p:wd with «effepty without the
“ pursuer itisking the allegédsfirat hushand.a. pgrty to'the

* action, inasmuch as any Judgmem-hi this cause cannot,

:#¢ i renlity, make the 'lady to. have. been-;he wife of that -

- $frst: husband,, .unlesy L is. competently. mide a party to
%< iy, ang it appeays to thie Lord Ordinary;, this, thie-couse
% mist now be judged: exassly. upon. the same prlnelpleﬂs

- ¥4 if she ‘wete still alive.” o )

+ 'Thécasewasargued’ mmfbtﬁmhonsofmnmderable length
Imtas the--autharities were..again brought forward in the
-argument at“the Bar, it i3 uonecedsary to advert to Athem
- particutarly in' this place. .. The: Court, an. oansidering the

© papers, which: wére. réparted by Lord..MEADOWBANK; in

place of the Lord JusTice-CLERK, to the Second Division
-of the Céutt, stated very generallythe light it Wblclr the
. case then appeired to them. ~

Lord GLENLER, was of opinion, that eny permm«mhme

favoyr there wais a.patiral presumption -of: legitimaey, was
*¢ntitled. to serve heir .10, bié dncestor till the bustatdy was

:declared.

. He: thought the other’ pomts, which vmre:atgued in: tbe
cahe; were. ery difficult, and especitilly as there was no ex-
-plhicit. authority in any of the Scotehi ;law-boaks, 0 serve as
'a gmde.

"He rathet inclined to think, that, if: there W8s.8 botal lg-'
‘noranck dn-the part of éithér of .the parents, as to a ptior

marriage of ‘the. otber, the childrén wowdd be: legitimate.
- Bint;- though- such was -his opihion at the tune, his mind,
apou the whale; was 50 Jittle. made up, that,. if -he was tp
give.dn opihion:again, a feirdaysaﬂtmvarda 'ltmlght;pos-
:8ibly:be the other way. - .
aA;s tothfact of the- senqnd bhsband’s dona: fides; though
4 A2 to

’
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mitted to.issue letters of fegitimation, Whidh; except i giv.
ing the power of testing, had merely an honorary efféct, but
that it would not do to limit any other sort of legitimation
in the samie malnfier: o 1

. Neither hiad he afiy i@ea tht & chiild cduld'be'put it the'

anomalous situation of being legitimate as to the succession
of the inndent and deceived fathier; and’ illegitimate ds to

the mother, even if the story told by the pursuer were true. -

He thought this the most absurd of all possible notions, and
said, that if the father, who was'én dona fide, #hs entitled to .
have his son'declared legitimute as to himself,” he was dlso
entitled to Have Kt ]eg‘itlmaté in’ every dther point of view.’
‘With regard to the former jtdgiments, he ssid; that where'
no consummatioh of:a first marriage ‘liad tdken place, no
lawyer had ever entettdined a doubt that thé ¢hildren of the
second would be’legitimate. In Caimeron’s casé *, where a
young girl had been entrapped into a marriage of which she
immediately repetited; and where hé tonsumination Yollow-
ed, the Court-went thie length of finditfz that even shé her-
self was not'bound by the mdrriage.” I’ the case before the
Court, he thought there was strong ‘evidence that nio con-
sammation had'tiken plage. "Thére was no allusion to any
thing of that kind' in ‘thé correspondence of the first hus-’
band; Mo¥ ‘to: the gress infidelity of which. the lady must
have béen guilty iti' endesVouring to be free; if that had
been the case: #nd he did not think it possible that hie should
‘have i'efrm;xei! from-alluding to it, if it héd been true, when
hé was so anxious (as his lettérs shewed him to have heen),
to pmvent her from bntermg into the second tnarnage Upon
this pomt there was an essential fldw in the putsuer’s state-
ments. He didnot allege televantly to entitle him to go on
inhis declarator, when he did not say there was a marriage,

Lt

k)

. ® Select Decisions, Nb, 109, ~ '/

-
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“olléwed by consummation ; and, till he did so, he should
not be allowed to put in a condescendence.

Ctalg evidently, his Lordship observed, entertained the

-opinion which he had now -expressed. Lord Stair also
sanctioned that opinion, from the manner in which he men-
tioned Craig and the Canonists, without corttradicting them :
-and Erskine seemed to have been rather of t.he same Opi-
‘nion as to the effect of bena fides.

His Lordship concluded by saying, that he apprehended
“that there were strong reasons, both in principle and in
-expediency,, for coming to that opinion, which seemed to .
him to be the sound and solid one,—that where a marriage

~was regular, and followed by public cohdbitation, without
-any challenge from the friends and relations, -and where
~there could be no mala fides satisfactorily proved, the Court
~ought to hold that marriage good, whatever might have
-been the real: situation of either of the individuals.

+ He theught that the point appealed from in the case of
‘Campbell *, was wrong decided by the Court ; but the ques-
‘tion of bona fides was not appealed from in that case, and
was right decided, in so far as effect was given to that plea; .
and he wished the Court to pronounce a specific interlocu-
.tor,in the first place, declaring this to be the law, and in-
structing the Commissaries to receive a. OOndescendence, if
-the pursuer chose to give one, as to ‘what he.alleged. rg-
garding the mala fides of the defender.

Of this date (24th May 1810), the. Lord Ordma.ry
‘pronounced the following interlocutor :— ‘Having con~
+ ¢ gidered the bill, with the memorials for the parties, and,
<< advised with  the Lords, before.deciding on; the:merits
% of the points at issue, appomts the respondentto-pre-
¢ pare, print, and box a special condescendence of what

® Falconer, Vol i. No. 204.
3
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« he avers and offers to prove ‘as to the consummation -of
« the alleged marriage betwixt ~————— and her first’ hus-
¢ band, and the knowledge of that marriage by ————
« the second husband, when he solemnized a marriage, and,
« cohabited with that lady, and became the father of the
¢ defender ; and_that in ten days.” ,

“The pursuer petitioned against this. interlocutor, and
prayed the Court to remit the cause simpliciter to the Com-_
missaries. Answers were ordered to be lodged ; and, on
agam advising the cause, their Lordships adhered.

" A Condescendence was then lodged, in which the pur-.
suer.very imperfectly obeyed the. order to condescend on,
the second husband’s mala fides, or knowledge of the first
marriage, and did not offer any proof at all of the consum-
- .mation of that first mama.ge

Answers were given in for the defenders, and at ademg: '
these papers (Dec. 8. 1810),.

Lord’ MEADOWBANK adverted to the last-ment:oned cir-.
cumstance, and said, that the pursuer had been twice order-
ed to speak to it, and shouild be called on to say positively,
whether he meant to make any allegation on the subject.

Lord JusTice-CLERK was of the same opinion. He did
not doubt that the pursuer had applied to the first husband,
and should have been able to say whether it was so or not;
the more so, hs that circumstance mlght be very material
to shew, whether the first marriage wasa real bona , fide one,
or only a pretence.

Mr GivLiEs for the pursuer said, that he' was not in &
condition to make any such averment. . -




. MIr Crerk for the defenders moved the Court to repel
the condescendence as insufficient. He would not ask them
1o prouounce a special interlocutor on the relevancy, accord-
ing to-the old practice, for he thought it a bad. one; but
ke did ‘not think the .condescendence sufficient, to entitle
the pursuer to speak to the relevancy at all; and it was
-qne on which no argument could establish his right.to ge

Lord MEADOWBANK thought it right ot to pronounoe
special interlocutors of relevancy ; -but that there should be
_ a general relevancy in the condescendence, and that the
Court should not allow parties to go into a useless proof.

Lord Justice-Crerx said, that the eleventh article of
‘the condescendence, which averred the prior knowledge of
the second husband, was not sufficiently pointed ; and that
every other part of it might be proved or admitted, without
affecting his opinion, which was, that the bona fides of the
second husband would secure the legitimacy of his child.-

Lord NewToN did not ihmk the dona fides of one parent.
‘could have any such effect ; and doubted, whether that of
both would have been sufficient.

Lord Mzavownank said, the condescendence should be -
amended ; and the pursuer should say positively, whether
he alleged that the defender knew of the first marriage, and
not leave it to be inferred from circumstances.

' Mr Giruies said, that the pursuer would not undertake
to brmg direct evidence on that point. - :

The Court pronounced this interlocutor. The Loidg

. \
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“ having resumed eonsideration of this petition for emmw—w
. < (the pursuer), with -answers thereto, condescen-
“ dencefor the petitioner; -antl answeérs ; before answer, ap-
“ point counsel for the parties to be heard ini their own pre-
“¢ sence on the question, Whether, stipposing a prior mar-
<¢ riage were proved to have been' entered’ into between
“ (the deceased), and — ‘the first
¢¢ husband, the alleggtion of the ignorance of the second -
“ husband of such marriage, at the time when a marriage
¢ was solemnized between him and the deceased, would be .
« relevant to establish the legitimacy of the defender (the
¢ child of the second marriage) ; and reserve to the peti~
¢ tioner, in case of any circumstances occurring to endan-
“¢ ger. the loss of evidence-in the third article of his conde-
¢ scendence, to apply to the Commissaries by incidental pe-
< tition, for leave to adduce evidence in support-of said ar-
“ ticle, to lie in retentis, subject to the order of the Court.”

_On Tth February 1811, the case was put up for the
thearing ordered by this interlocutor ; and was opened by

Mr JerFREY for the pursuer, who said :—I attend your
Lordshlps on the part of the pursuer of this action; and I do
not think it necessary, as opening counsel in the case, to de-
1in you with any detail of the circumstances, both because
your Lordships know them already, and because they are
mot necessary for the decision of the point of law which you
have ordered to be argued in your presence.

' Lord NewToN.=—I did not hear them before. I was not
present at all the former discussions.

Mr Jerrrey.—I am pursuing an action of declarator of
bastardy, on the ground, That the mother of the defender
had been married to another person before she married the
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defender’s father y and that her. first husbahd was still alive>

at the time of .that .sedond marviage. The effect. of- the
. first martiage upon’ the legitimaey of the defender is denied,

on the pretenge thut his father whb ignorant of it 4t the time

of his masriage’; and the mal. fides of the father isaffirmed *

on our side of the bar, - But; before admitting the partiesto
_ aproof of. their respective averments, the Coutt hs ordered -
counset to be heard on-thepoint; Whether the ignorance of
the defender’s:father, which is assumed for the preaent, is
sufficient: to establish the legitimacy of the child. :

In endeavouring to lead your Lordships to the prmmples :
on which this question must be-determined, I must be al--
lowed to take it for granted that the mattet is still open for-
your dedision ; and; therefore, though the point of prece=!
dent and authority is pleaded ina very high tone by the de--
fenders, I shall hold, that the Court, in ordering the present
hearing; meant to say, that the authorities already produ-"
ced by them, were not sufficient to make out their defence ;
and that you arewilling to take the assistance of what lights
may be given you by the bar, in disposing of a question"
now to be-determined for the first time.

. But as almost the whole of the case on the side of the de-
fenders, is rested on certain authorities, which they maintain -
have settled the question, it is necessary for me to begin by -
noticing these authorities: For, at least, if. I cannot satisfy"
your Lordships (which T don’t think I can) that they are
altogether unworthy of ‘notice, I conceive I shall be ablé
to shew, that they are not sufficiently strong and binding,
to settle. the question before you at the present day, by the
mere force of precedent.

-1 conceive, then, my Lords, that thereis no decmon of this,
or of any othew com‘t, which absolutely determines the ques-'
‘ tion at issue ; and I am sure that there is no general under- |

* standing, either of the bar or of the public, in favour of the
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defepders,  On| the contrary, I appeéal to all who now hear :

me, whether the proposition, when first started by the de-
fenders, That a child, in. the situation in which this boy
stands, was entitled to the status and situation'of a legitimate
child, did not startle and astonish, and almost excite a kind

of horror ; so monstrous, I am sure, it must at first view have -

appeared to every person who heard it propounded. I
think I shall be able to shew your Lordships, that, notwith-

standing certain vague and general dicta, which I admit may

be found in favour of the defender’s position, the question -

is still open for the determination of this Court ; and that,
notwithstanding the immense importance of this case to the
law of marriage, your Lordships are now, for the first time,
to fix and settle the principles of law by which it must be

“Most of the authorities which have been detailed to your
Lordslups on the part of the defenders, -undoubtedly rest ul-
timately on certain dicta in the Canon law; and I do not

mean to dispute, that, according to that law, their plea is a-

good one. I admit, that they have the authority of the

_ Canonists altogether in their favour,~—whatever the value of .

~ that authority may amount to. But, if that be the only sup-
port which they have,—if their reasoning is altogether de-
rived from that system of jurisprudence, I conceive that it
will give your Lordships very little trouble to determine the
Present case,

That law has been described with great justice in one of
the papers in this case, in the language of Mr Erskine 3,

as being  compounded on the one hand of beautiful prin--
« ciples of equity, chiefly borrowed from the Roman law;:

¢ and, on the other hand, of a collection of absurd canons

‘ and rescripts, extolling church authority above the high..

" & Erak, b. i tit. 1. sect. 28,
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“ est secular powers.” ‘From this cause, amon:g others, the
‘Canon law has never been tecognised as being of parm:
‘mount authority, in this or in any other country, which
‘was not de facto subjected to the temporal, as well as thé
‘spiritual government of the Roman See, irr all matters what-
soever ;- and it would be most-unwise to do so, when the very
accurate description given of it by Mr Cranstoun® is recols
iected 'That it professed to take cognisanée of the thoughts,
- % agwell as thie actions of men. Attending more to the mo-
4¢ tives than to the nature or eonsequences of what they dld
#¢ the Canonists attempted to regulate their system by a
“ reference to that system of ultimate retribution, which
¥ every enhghtened legmlator has held will be far bétter

“ regulated, if it is left entirely to the madom of Provi: -

4 dence in the next world, than by any assistance which hit-

* man laws may attémpt to give to it in this.” And; accord-
ingly, the Canon law was very soon found to be of difficult
and dangerous application in civil eourts ; and, as I have
said, it fever was adopted entire in-any country; riot corii-
pletely subject to the temporal duthority of the Pope. '
- In particular, I think myself entitled to affirm, that the
Canon law never was the law of fhis countty ; and that it

was merely used, hke any other foreign system of IaWs, not . -
by any means as an’ authority, but as furnishing a source’

for equitable and reasonable ‘ideas on undétermined points
of law,—for those equitable cotisiderations which would have
been deemed by our own courts to be reasonable and proper,
. whether they had occurred to themselves, or been stated as
arguments by any person, w1t"hout the sancuon of any au-
iﬁonty

- With regard to the sub_]ect of the present hearing, whers
in the canonists have declared in favour of the legitimacy

-

* Mr Cranstauin wrot4 the. Inforisation for thé Pursuer.

«
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of cbildren born under such, circomstances, on the.ground
of the bonajides of 'one of the parents, your Logdsbips. will
observe, that it was.not one of. thosg “ beautifal principles
¢ of equity” which they ¢ borrowed from the Roman law,”
but just one of those canons or rescripts delivered, by the
Popeg, by which they endeavoured to exalt.their own autho-
r,ity above all secular power. ' The pam'culﬁr doctrine now
in quesupn was undoubtedly promulgated in- the first in-
" stance,-in: consequence of the Pope for the time having
taken up the matter on special or. equitalde views, .as- ap-
plied to a particular case, which happened to b2 befoye him ;
where he was most evidently actuated by feelings of compas-
sion to one.of the parties. It is reported in these words *3
“ Ex-tenore literarum vestrarum nolsis innotuit, quiod cum
. @, viduam heereditatem: quondata R-mariti sui sibi, et pu-
% pillo filio suo restitui postularet, pars adversa petitionem
# gjus' excluderet, pro eo, quod R maritum ipsius vidue
¢ de adulterio genjtum asserebat : Proponens quod- dicti R
« Pater vivente uxore legitima; quandam aliam maritiam
¢ nomine superduxit, ex qua prsefa.tum R maritym ipsius
“vyiduge generavit. " contra vero pars viduse responde-
¢ bat, quod. cum maritia preefata nesciens quod dicti R-pa-
“ ter gliam haberet. uxorem cum eo in' facie eoglesiee. con-
¢ traxisset, gjus filius, quem suscepit ab eo legitimuus debe-
% bat habere, cum non debeant illegitimi reputari, qui -de
45 adultera conacientia non nascuntur... Cumque super-hoc
¢ dintjus fujsset in vestra. pressentia.litigatum, et nonnul.
 Joynm prudentum sententia, quorum consilium requisis
% tis, in hec invicem discordaret, se. duxistis ap. consulen.
«dam; Nos igitur intelligentes, quod pater preedicti: R
“ matrem ipsius in faciem ecclesie ignardm, quod ipse aliam |
¢ gibi- matritonialiter .copnlasset, duxent. in ‘uxorem; et

* Decretal, lib. & tit, 1% eop. 14
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“ dum ipsa conjux ipsius legitima putaretur; dietam K
“ suscepit ex eadem, in.favarem prolis- potluleamns,
“ memoratum R legitimum reputantes.” ‘
" Your Lordships see here, that the ongmal mdxun, which
is now held. out.as sufficient to wnsattle the whole esialogy
of the law of Scotlgnd, had,sa far divided, the eanonists
themselves, that they could come to no:decision mpon: it, but

were obliged to refer the matter-to the ultimate and iifalli. -

- ble tribunal of the Pope. Nevertheless, I will not dispute
that this. principle was acquiesced in from thet; time forward.
No mnuadmwry rescript was issued, and- it .cante to be em-
qumd in the laws of the capomists. But the. omglml ntro-
dnctlon of it into that law,. and.the motives which: appear
to have actugted Ingocent 111, by wham it was delivered,
both of whlch E have now endeavoured: to explain, are-well
worthy of your Lqrdshlps consideration. .. ... . -

. Bug i this were merely held out to your Lordshxps as

a maxim of tbe Canon law,~as 2 maxim fit to be adopted
in thls conntry, solely .on-.the. autharity of that lawi—I
would tlnnk that I had already. said more than. .¢nough on

the subject - Such -authorities as. these are nof; like deci- o

sions of our own courts, They can be attended to by your
Lordships, in so.far only as they contain good arguments,
and must be wexghed Jike any other arguments by their own:
merit. The Canon law .is not an.authority in thjs, or in
any other Protest.n.nt country ; and.your Lordships wilk not
hold an argument to be. unapswerable, merely because it-
has been inserted among the dicta of that law ; particularly
ina ca.se where it was ewdently introduced as matter:of fa-
vour, where the rescript is that of a Pope by no means re-
markable either for learning or ablhty, and where it does
not stand upon any one rational or. geperal principle what--

ever,
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¢ Put I am told, in the next place, that this- docttine of
Pope Innocent II., was long sincé adopted and sanc-
tioned by the writers on our own law ; and if it were true
that they had so determined the matter on due consi-
deration, and in a solemn and deliberate manner, I freely
udmxt, that it would be too much for me now to ask ‘a con-
trary Judgment from your Lordships, the very first time
that it is stated to you that this long received oplmon is ill
- founded. -

But I am humbly to contend, that no such opinion has -
been' given by any of our writers. All of them take notice
of the doctrine indeed ; but it is in & historical point of view
merely : Not one of them says, in direct terms, that it is the
law of Scotland, or that he thinks it ought to be so: and
this gives me a kind of indirect authority for saying, that
they could not have actually considered it in that light.

: And, first, with regard to the aathority of Sir Thomas
©raig, a passage was quoted in the printed Memorial for
the defenders *, in which he says, ¢ Postulat locus, ut dica-

“ mus qui sint bastardi, qui legitimi. ' Et quanquam heec
Lo« quwsno hujus mstltutx non sit propria, sed Judlcm eccle-

< brevnssxme rem totam perstringam.”—¢ Advertendum

¢ est, totam hane quéeestionen HODIE ex jure Pontificio pen-

% dere, cum sit queestio, quee proprie ad conscientiam per-

¢ tineat. Ex quo jure, multi etiam in matrimonio nati non

“'sunt legitimi: multi, nondum so]emnizatn matrimonio, ,
¢ legitimi.”

-The defenders then temarked, that Craig begins with
laying down a preliminary distinction between marriage’
ocontracted de jure, and marriage contracted de facto; by
the last of which he meant a marriage where some lawful’

® Lib, i, Dieg. 18. sect. 17, “ De his qui impediunt successionem.”

, -
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impediment to its validity does really exist, such as the °
prior marriage of one of the parties to a different person.
And after stating the law, as to the subsistence of the mar-
riage itself, where such impediments exist, he proceeds in
these words * ;: ¢ Sed ubi ah initio matrimonium non sta-
“ bat, nec stare poterat, propter impedimenta que propo-
“ sui; aut ea impedimenta nota erant utrique parti aut al-
¢ terutri : si utrique, fili sunt illegitimi; quod si alteri
% tantum, alterius bona fides, licet non sufficiat ad- con-
« firmandum et stabiliendum matrimonium, sufficit tamen
“ ad legitimationem prolis: nam jura Pontificia favent
“ magis legitimationi liberorum ex hoc matrimonio, quam
“ ipsis conjugibus, adeo ut multa habeantur in jure pon-
4 tificio quee ‘matrimonium dirimant, non tamen ut liberi.
¢ gint illegitimi faciant. Quod si, constante adhuc tali
¢ matrimonio, quod de facto celebratum est, notitia impedi-
¢ menti ad utrumque conjugem pervenerit, statim se &
“ mutua cohabitatione separare debent; et, si qui postea
“ inter eos producantur liberi, illegitimi sive bastardi nas-
“ cuntur, manentibus in' suo legitimorum statu eis qui
¢ ante notitiam concepti sunt.”

He continues the same subject through the next two
sections, and then (I pray your Lordships’ particular at-
tention to it) he observes}, ¢ Hec sunt quee de bastardis
¢ tam jure Civili, quam Canonico, QUC HODIE UTIMUR, pree-
¢ scribuntur.” .

Now, I observe upon these passages, that this author no-
where states that such had been declared by any court to
be the law of Scotland ; or that there had been any usage
or any general understanding in this country, tending to
shew that such was the law. I farther submit te- your
Lordships, that it is very doubtful from these passages,
whether it was even the opinion of Craig himself, that it

® Lih. ii. Dieg. 18. sect. 18. t Sect. 21,
‘ B
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ought to be lield as part of .the law: of Scedand. ‘By-the
. expressien, . Jurs: Canonico, qin hodie utimur, I think he
- meant: nothing else than ¢ the Canon law as it is still re-
-¢ cetved ;”~-that 1s, as it 18 received in those coumtries
-which continue to be: governed by the Canon law, not-that
itis, or.ever was, the law of Scotland ; and his remark, 1
conoeive, referred merely to the aiterstion' which was.made
‘on the laws of. those countries, - by.the Rescript of Pope
- Innocent IEI:, and .imported only that they still continue
to-obey that. rescript.
There is. no part in all these :passages,. where he ‘says
that this rescript is part of the law: of: Seotland 3 and: yet, '
‘in almost every passage on other matters, he begins by say-
“ing. that so-and o is the law of this - covmtry.. I will not
‘trouble. your Lordships with. many authorities as to that,
because you xitust be-aware of it, and, indeed, it is impossible
10 openv the book without perceivingit. (MrJEFFREY here
. :read pome examples of. Craig’s frequent use of the words
. % apud nos,” where the law. of Scotland was meant to be
particularized, and similar expressions.)

This interpretation of the quotations from . Oraig, . ap-
-pears.to me to be'quite obvious, from - the very:statement
-of the words which:he .employs in. allusion to the law-of -
this:country, .in the-whole of his work. He states:such and .
such matters as. having.been adopted from the Canon law, .

‘and afterwards received as a part of the law of this coun-
try; .but. he does not say that we. receive every diotum of
. it which is'coptained even in his:own work. And the long
" and particuler statement which he gives of the Canon law-up-
on this.point, is. merely offered .as a kind of genealogy of
our, comnom: law; .without its-having been. his intention to
assert that every thing itherein' mentioned formed part of it,
or was received among us.
" But even if-your Lordships were to differ from me up-
on this point, and to hold that Sir Thomas Craig, in the
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passages which I-have now gtioted; and the-sthers veferred
to by the defenders, -did.intend to state-that:the rescript of
Innocent, I1I.. had been .adopted- inte, -and formed - patt
of,- the common law of Scotland, I wimuld submit; thasthis
should not by any meaps be sufficient -to--authérise- your
Lerdshjps to give the doctrine so laid- down’an ungjualified
reception, . The history of Sir Tthoimas is.well knowm: - He
was edycated abroad;at a tie when the system of the law
of Sootland ‘was byme means mature. - It ianot:at alé werh
derful, therefore, that; with his foreign educatién and foteign
habits, he should bave dtterpted to ‘supply;any-deficiencies
in the laws of :his own country;: by. a reference-to: theidaws
of other nations on, the-Qontiaent s and,. in gendral, I -believe
 itwill be admitted; that, at/ this distanes of tinwe, SirThomas

Craig’s. unsypported., asdertion: does nof, afford - sufficient

authority for fixing any point in the law of/Scotland .. -

But, if your Lotdshipshave no. geaimd te: hold; fremhe
authorigy of. Craig ‘(as-I' trust'T have suceeeded ‘in shew:
ing); that any:such:practice. prevailed. in:Seotland ‘at-or bé.
fore his: time;. or -thas there.was:any: understanding in &=
vour-of such a lamamang the'legal authoritiey of that'tihe ;
you certainly. will. new find, from the opinion of subsequent

writersof just s high sutherity, and of more'ktiowledge of
. the law of Scotland, that'it has net, since then, beul itro-
duced or kpown as'a rule-of ourlaw. .. : -

If there'had been any'such law; or-any such nsage,
memory.of them could: not. have been lost between the time
of Craig and that.of Lord Btair:; and it is impossible-that
Lerd Stair should have omitted to say so, if -therehad been
either the.ene or the.other. - But.in what terins does he:speak
of this doctrine of the Cancnists? He mentioris it merely as
the opinion.of Craig and the Canonists, but he doés not say
that it was the law of Scotland; nor does he even ap-
pear-to think that Craig meant to call it so himself. He

B2 ¢
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says * there are ¢ bastards, whose parents were married, and
“in capable degrees, yet the marriage was inconsistent,
,  because of some impediment ; as if either party were mar-
“ried before, and the other spouse in life, whether that
¢ were solemnly or privately by promise of marriage and
“ copulation following; in which last case, if the impe
¢ diment be secret, and not known to both parties.” Here
your Lordships see it is stated as being only where the
first marriage is private, or not in facie ecclesie, that the
children of the second are even said to be legitimate. He
proceeds : ¢ Craig+ observeth, as his own opinion, and the
“ opinion* of the Canonists, that the said impediment,
* % though it be sufficient to annul the marriage, yet not to
¢ take away the legitimation of the children procreated du-
“ ring the bona fides of any of the parents, before know-
“ ledge of that impediment.” :

It is argued from this passage by the defenders, that, be-
cause Lord Stair, in mentioning the opinions of Craig and
, the Canonists, does not say that they are not the law of
Scotland, he must have been of the same opinion himself ;
and it has been observed, that the passage would be in-
complete, if it did not contain an expression of his own
opinion. But your Lordships will see that this is unfound-
ed, if you attend to the decided difference between the two
parts of the passage. In the first, he gives as positive law,
what he says with regard to the impediments to marriage,
and their effect upon the legitimacy of the children. In the
second, he expressly mentions the exception of dona fides as
having been stated by Craig as the opinion of himself and
the opinion of the Canonists; which is clearly treating the
two subjects in a very different manner. I think it is most
evident that Lord Stair did not here give his own opinion,

® B. fil. tit. 3 sect. 42 4 B. il tit. 18., sect. 18. and 19.
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wer did he mean to say that the opinion of Craig was well
feunded. And he at least has thereby intimated, that,
vlmeverntoughtm be, lthadnot,mhxstlme,beoome the
law of Seotland

The 'opinion of Lord Stan', as having lived much nearer
the time when Craig wrote, is certainly entitled to more
weight, with respect to the meaniig of that author, and the
existing rule of the law of Scotland, than any opinion that can
now be formed upon that part of the subject ; and I desire
my friends on the other side to look over his whole book,
and to say if they can find any other instance where an ac-
kpowledged peint of the law of Scotland is mentioned mere- .
ly in this historical manner, by saying that it is or was the
opinicn of somne other writer or of some other system of law.

that manner, even when it is also a branch of some oth
law, or has been mtroduced into our law from some other )

terce, courtesy, representauon, &ec.
But, on the other hand, was there any thmgunnatumlor

incongruous in a learned man, like Lord Stair, when

writing a book upon the law of his country, adding to

that law, where an opportunity presented itself, some

notice or intimation of other systems or opinions with which

he was acquainted? And when he does give such ad-

ditional information upon apy particular point, and does

not say any thing more as to'its being also our own law,

is it to be believed, that he therefore meant to say that it

was our own law, or to assent to the opinions of other

lawyers, without expressly saying that he did so? I think

we ought to draw just an opposite conclusion ; and accord-

ingly, in looking over his book, many instances will be found ,

in which ‘similar references are made to other laws, where it

is quite clear that he did not mean to say they were the law
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of Scotland. For instance, where he says *, ¢ Amongst the
“Romans, an ordinary and inferior magistrate, and his
< heirs, were liable pro dolo et lata culpa, if the caution taken
¢ by them ‘were not found sufficient, but not-the greater
% magistrates, as the prector or presidents, who, through
“ the eminéncy of their office, could not g0 particularly
.o know, ‘but were necesamte to trust 1o, the relatlon of
% others.” :

Lord Justrde.CLerx.—That is an unlucky instance.
I rather take it to'be law yet. Our Clerks of the Bills, for
example, are hable for takmg msuﬁcnent e&utum, but we
are not. !

" Mr Jerrrey.—I rather lmagme magimam is used in
a-different sense from a clerk of Court. But, at any rate, as
your ‘Lordships are perfectly aware of the fact;: and as I
have not made any refererice to particular passages, 1.need
not detain you by looking thesy up now. Tt is undoubtedly
quite common with Lerd: Staw ito glve these matters of his-
torical information. e SRR

But, if there is nothmg pmllel or analogous w it in
the law of - Scotland, .or in' the  principles and doctrines
of that law, can. it ever ‘be argued, that, on all -these
points of voluntary and unnecessary reference; Lord Stair
meant to say that they were also, or- that. they should also
be, received as doetrinies of thelaw of Scotlanid ? - A refer.
ence to any doctrine of ‘a foréign system'of law, without:a
‘distinct and specific approbation of!it; never can be held as
implying that -that fertign ' doctrine ‘has been recognised
dmong us. ' At the very utmost, it must mesn that:the law
of this country has not yet been declared xrpon the subject.

' What proves that it is qmte impossible that this shiould

'Bim.e sect. 11,




S Tes @ e ¢ T et

’

have ben the law of: Soothand in the time of Lord Stair, is
the manner in which the same subject has been treated by
our later aughors, awho must have said that it voas our law, if
it had really been the case. -
Lord Bankton, who, 1 admit, does give an.opinion against
" mey does it, -hewever,.n such a manner as to shew that he
had no Scotch sathority for doing sa. He says *, < The Ca~
“ nor law is. much: regarded with us in maters of marriage,
¢.and thetefore, i¢-mas be justly thowght that the bona fides
<. of either of the parties will be sufficient for the legitimacy
“ of ¢ither of the children. ‘Such bona fides will be the more
. easily presumed, if the marriage was publicly solemnized,
¢ than when it was. clandestine. T'he learned Craig is of
“ this opinion, and that mala fides cannot be induced but
. by sentence of the proper court, annulling"the warriage :
s and as this is likewise the opiniowr of other feudists, i# é¢
“ Mighly probable the same rule will be followed with us.”
This passage shews completely that Lord Bankton koew,
and he says so, that.the matter was perfectly unsettled in
the law of Sootland; and all he meant .to -say was, that
Craig, the Canonists, and himself, thought that it aught to
belaw ; and that it would probably be found .so if it: ahould
ever be tried.
Mr Erskine, just in the same way, mentions it as an un-
decided pomt+: ¢ But if either of the parties were, at
¢ the time of the marriage, ignorant of the prior marriage,
¢ the dona fides of that party, though it could not. make
¢ the marriage lawful, :5aD, by the Canon law, the effect
<.of - legitimating the issue, provided the. marriage, labour-
¢ ing under the nullity, had been solemnized in the face
 of the Church. Cralg is of opinion, that such ‘of .the
¢ children as are procreated after both parties-have come to.
+¢¢ the knowledge of the fact which made the marriage 'un-

* B, i tit. & sect. 51, + B. i tit. 6. sect. 51.
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« Jawful, are.to be reputed bastards ; but that the igndraneg -
“ of any one of them oyght to support the legitimacy of
“ the children begotten. prior to'the decree by which it is
¢ declared void ; because till then none of the spouses cught
% to decline-the conjugal duties.”

Here, too, it is plmn that Erskine merely states.the whole
‘matter as the epinion of others, and not as his own ;. and
even in the use of the word Aad, when speaking of the Canon
law, as opposed to %as, it must be presumed that he meant
to guard against any idea that we had actually adopted it.
‘The mode of expression which he has used through the
whole of this passage, never could have been chosen, if he
'had believed this to be the law of Scotland. :

I think myself entitled, therefore, to affirm, that this au-
thor cannot be quoted as any authority in favour of the pur-
suers. He neither says that.this doctrine was part of the
law. of Secotland, nor that it ought to be the law, nor even
that he thought it to be a just and rational opinion. If-
Lord Stair and Mr Erskine had thought that . the opinion
.was well founded, they would have said s0 ;—they would
‘have mentioned the persons whom they describe as enter-
taining it, as doing so on good grounds,—or as having good
reason for it ; or would have used some such expression ; and
-your Lordships can only impute the manner in which they
have mentioned them, and their not having directly contra-
dicted them, to that sort of politeness which one author is
very apt to observe towards another, where he has no direct
authority to put against him. You must therefore hold, that
-all our institutional writers are against the doctrine; Lord
‘Bankton alone excepted, whose authority, when opposed,
. —perhaps even when only not contradicted—by any of the
others, you cannot fail duly to appreciate.

This is the whole amount and force of the authorities
which have yet been urged against the plea which I main-.
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-tain ; abd.it appears to me to be completely demonstrabley

that all that can be drawn from them isy that none of them
can be quoted in this Court, as being of sufficient weight
of themselves, to shew that the proposition advanced by the
defenders is, or ought to be, the law of Scotland. .

As to the only two decided cases which have been refer.
red to on the other side of the bar, I hardly think that it
is- necessary for me to say any thing more upon them,
than what is already before your Lordships in the printed
papers. ‘

In the case of Cochran against Campbell, as your Lord-

ships are there told, the question was, Whether a person

challenging a marriage, upon the ground of bigamy, was
not barred from bringing a proof of her averment? Yeour
Lordships’ predecessors were of opinion that she was, and
refused to allow her a proof of her averment; but the
House of Lords reversed that judgment; and a proof of

-the fact was allowed, in which the pursuer ultimately failed.

The question now under consideration was evidently

- not involved in that judgment in any respect. But thede-

fenders have laid hold of & passage in the report by Fal-
coner, on which they found, in' support of their plea. It
18, ¢ Such of the Lords as were for the interlocutor of the
¢ Lord Ordinary (Arniston, who had refused to allow a
¢ proof of the facts), declared, that, whatever was the issue
¢ of this question, the daughter would be legitimate from
¢ the mother’s bona fides.” From this the defenders have
argued, that the Court were unanimously of that opinion.
But really the matter appears to me in a very different

light. Your Lordships know how very natural it is in

any judges, when deciding a point of law against a fair and
bona fide litigant, to state their opinion as gently as they
can, and to throw in any softening expressions which may

-occur to them. The majority might refuse. to’allow a
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-proof, on the ground of personal exception, without holding
any such opinion asthis. -On the contrary, feelings of com.
passion, or of supposed equity, might have made them refuse
a proof, just because their opinion’ was the very reverse;
and because they wished to prevent Mrs Campbell. from: be.
ing subjected to the risk. ‘But the minority might very
naturally throw it out as.a sort of mitigation of . the diffe-
rent judgment which they were inclined to prenoumee.
The question was not before the Court,—it: was notiargued
by either of the parties; and the opinion which has been
preserved, can be considered as nothing else than the mere
obiter dictum of a minority, perhaps rashly thrown.out
without consideration, and therefore it can be entitled tomo
attention.

The case of Napier, I believe, the defenders themselves
will admit to be totally inapplicable. I that case, the only
«question was, Whether there had been two marriages or
not, and it was determined that there had been only one?

. These are all the authorities which bhave been founded
on by the defenders.

On our side of the question we do not.pretend to hove :
.any direct authority to produce. I submit that I have
said enough. to shew that.the autharities of the other party
are not sufficient to determine the question. "And in this
dearth of more direct auathority. which ‘I admit, I conceive
that the matter must be decided, now for the first time, on
analogous considerations, drawn from the general principles
"of the law of Scotland.

But, before I proceed to that branch of my subject, it is
proper that I should mention that there are authoities
-which the defenders have not yet pleaded much upon in
their favour. I allude to thelaw of France.- But that part
of their law seems to bave been adopted by them from -the
Canon law. And,.in this peint of view, I must again sug-
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gest to your Lordships, that the rules of the Canon law,
or of the law of France, or of any other foreign system of
law, are not authorities properly so called, when pleaded
upon in this Court. They are merely reasons or argu-
ments for your consideration, and which you sught to take
into view, and to consider whether- they ought to be received
in'this country or not ; as fountains in ‘whi¢h those natu: .
ral principles of justice and equity may be fowmd, which
would present themselves to your Lordships at -any rate,
and which, if they are just and equitable, you will receive’;
but which you will consider as of no wenght or amhonty
whatever, if they are not.

-Now, in-this view of the case,—giving to the defenders all
the assistance which they can derive either from the Canon
law, br from the law of France,~we are, on the other hand,
entitled to make the same use of the le law and of the
law of England. :

It is a remarkable circumstance, that, amndst the vast
multiplicity of questions which have occurred, and been
decided by the Roman lawyers, so very important a ques-
tion as the present does not appear ever to have reteived a
direct decision ;-but, notwithstanding thereof, it occurs to us
that the authority of the Civil law is decisive in our favour.

‘As an example of the rules of the Civil law, your Lord.
ships will recollect that of a marriage which was null, on
account of the servile condition of one of the parties. Ifa
free person married a slave, while ignorant of that circum-
stance, still the children were illegitimate, notwithstanding
the most perfect bona fides : * St ignorans statum Erotis ut
¢ Tiberum dutisti; et dotem dedisti, isque postea servus est

% judicatus ; dotem ex peculio recipies ; et si quid preeterea
“ eum tibi debuisse apparuerit. Filii autem tui, ut ex libera
% ‘nati, incerto tamen patre, spurii ingenui mte]hguntur .2

* L S,Cod.Sdut.Mat.qndnad
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A marriage of that sort was not.even permitted to pre-
+ 'sume paternity. On the contrary, it is stated expresely
ithat they shall be spuris, Just as if the father bad been al-
together unknown. -
. There is another law in these terms*; ¢ Divus Marcus
“ et Lucius, Imperatores, Flavie Tertulhae per Mensorem
¢ hibertum, ita rescripserunt :» Movemur et temporis diu-
“ turnitate, quo ignara juris in matrimonio avunculi tui
- fuisti, et quod ab avia tua collocata es, et numero libe-.
“ rorum vestrorum : idcirco (que) cum heec omnia in unum
¢ concurrunt, eonﬁrmad;us statum liberorum vestrorum in
% eo matrimonio quésitorum, quod ante annos quadraginta
% contractum est, pennde atque si legitime concepti fuis-
“ gent.”

This law shews distinctly that the ignorance of the com-
mon course of law, and the long time which had elapsed,
were not of themselves enough, but ‘that it required a spe-
cial rescript of the Emperor to-legitimate the children.
And there are other passages to the same purpose in the
Code.

. Another example may be drawn from the situation of
Governors of Provinces, who were prohibited from warry-
ing any woman within the limits of the -province; and it

* was settled, that the children should not be legitimate, even
when a marriage took place under ignorance of the vnfe
living within the province.

- Here I request your Lordshxps to observe, that the opi-
nion of Craig, which I formerly spoke to, is made to de-
pend on the foundation not only of the Canon law, but of
the Civil law also; but . I think I have clearly established,
that, at any rate, it was not the Civil law; and therefore,
the opinion of Craig is founded to the extent of one-half
at least, and, in pointof authority, its better half, on a com-

* L..57, ff. de Rit. Nupt.
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plete mistake ; for he says, « Hsec sunt de basardis tan-
« jure Civili, quam Canonico,” &c. ; and we have no right
or grodnd to presume that he would have entertained the
opinion which he did, if he had been aware of his mistake
as to the Civil law.

On the contrary, it is much more probable that he
would not. And this mistake, even on the supposition
that he was aware of the question never having occurred in
our own country, -accoants completely for the manner in
which he has treated the subject. For he must have been
a man of more than ordinary boldness who could have ven-
tured, in the days of Sir Thomas Craig, to set up his own
opitiion, however strong his conviction of its - correctness
might be, in opposition to the dicta of those two laws united,
when' they were both of them confessedly. of much higher
weight :and authority in the minds of mankind than any of
their. warmest admirers would now lay claim to. ,

We cannot, therefore, give the least weight to the opi-
nion of Sir: Thomas Craig; foritis plain that it miglt
have been very different, had it not been for this mistake ;
nor can’ we even presume, in those circumstances, that it
really was his fair and unbiassed opinion.

But, though I think those views are of importance to a
full understanding of the case, on the grounds which I have
stated ; yet I conceive, that, on many accounts, the law of
England is much more entitled to attention than either of
those which have been founded on by the defenders. Those
" laws were framed by a wise and enlightened people of the
same race with ourselves. They are remarkable in an emi-
nent degree for the equitable and liberal principles which
pervade the whole of them: and it is a Protestant coun-
try like our own, and consequently more entitled to regard
when not contradictory to our own law, than the law of any
number of Catholic States, which may have been swayed to
depart from the principles of equity, from the feelings of
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wankind, and. even from the genius of those very laws
themselves, by an undue reverence-and obedience to the au-

_ therity of the Pope. .

+ That your Lordships may understand what the law of
England says on this subject, I shall read just two pas-
sages from a well known author. In Bacon’s Abridg-
ment ¥, it is said,  If a marriage is made null by divorce,
« the issue is illegitimate ; as if the parties be divorced for
¢ precontract, conaangmmty, ‘affinity, or frigidity ; for,
¢ where the marriage is nullified, it is a copulation with-:
“ out. marriage, and consequently the issue are bastards;
“ and it ig the same by.our law, whether they have nobice
“ or not gof the consanguinily, because we look no farther
“ than the dissolution.”

“ If a man marry his cousin within the degrees;.onhxs
< sister, the issue got between them is not a bastard till
*¢ thera be a divorce; for, though such .a marriage be un-
.“ lawful, yet it remains good till semtence of -divorce be

¢ prenounged, and, consequently, the issue must be es-

“ teemed legitimate. till such a dissolution.”

. This last passage, with one quoted fropy the Treatise of
Law and Equity, p. 439, in the Memorial for the defend.
ers, that,  if two are divorced for consanguiaity, if* they
were * ignorant-of the consanguinity, the isswe-shall be le-
« gitimate,” seem, 4t finst. view; to throw a-little difficulty
upon the question ; but L shall now endeavour to shew your
Lordships, that they are quite consistent with the doctrine
which I am maintaining. . ..

By the law- of England, there is a dmcﬁon taken ‘be-
tween such marriages as are null ab initio, and such as are
only voidahle ; and, consequently;- many marriages which
are prohibited by the law subsist, and ‘are held to-be legal
marriages, till such time as they are set aside by decree of

"% Vol i p. 518
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divorce ; and the meaning and origin of this distinction will
be found, by going back before the period of the. Reforma-
tion, when the dispensing power of the Popes was acknow-
ledged. It is undoubted,—every man who has looked into
the .history of those times must be aware,—that it was in
-the power of the Pope .to dispense with - the prohibitions
-against marrying relations, and - that marriages contracted
under such dispensations were held to be good. But there
were certain marriages for which even the Pope could grant
no dispensation, such as having two wives or two husbands
‘at one time. In those cases where he could grantdispen-
sations,—as it was always' possible till the last that a dispen-
wation might be obtained,—the marriages were held to
be ‘not null ab initio, but ‘only voidable; and, therefore,
they were attended with all the legal consequences of mar-
-riage, till such.time as decree of divorce was pronowmced.
Where the Popecould not grant dispensations, on the other
hand, no decree.of divorce was required.. .. And; I am fow
to shew your Lordships, that, even in those.cases where
such & sentence was necessary, still the ignoranee of either
of the parties made no difference on the case, in so faras it
.was.null ard not voidable *.. ¢ If a man and a woman
- marry.under the age of consent, they are husband and
< wife till disagreement. - So, if a man marry a woman pre-
“¢ contracted, they are hushand and. wife till divoreed.. So,
¢ if he marry: within.the. Levitical degrees. - So, if a priest
“ had .married .before. the statute 82d Hexry VIII: 88.
% 8oy if there be a marriage by ‘duresse. So, if - they are
<¢ divorced only a mensa et-thoro. But a marriage, when a
% former husband or wift is. abive;-is. null, as-well by the
< spiritual as by the common law, and they are not hisband
“ and wife de facto. So, if a nun had married, for she was
¢ tinder a vow of chastity, and, therefore, her marriage was
“void. Or a monk.”

N\

% Comyn, vol. i. p. 75.
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Yoxp JusTicE-CLERK—Don't you think that that dis-
tinction looks very like one of those subtleties in the law of
England,. which we are hot very fond of adopting ?

Mr JEFFREY.—~The subtlety appears to me, my Lord, '
to lie the other way. I hold that the Court should not re-
quire any divorce to set aside this marriage, but that it was
ab initio void and null. In that view, it is surely a subtlety
to say that the child can be legitimate. But, as a marriage
between relations within the prohibited degrees is good til
divorce, it is' no inconsistency to say that the children of
such a marriage shall be legitimate till then.

So far, therefore, as the law of England goes, I conceive
that it is altogether in favour of my client : And I'flatter
myself, that I shall not be thought irregular, if, in closing
my appeal to that law, I refer to an opinion which I have
obtained from one of the ablest lawyers now at the English
bar. - I do not by any means put it in as an authority, but
only as part of my speech.

(Mr JErFFREY here read a case which had been laid be-
fore Sir SamuEL RomiLry, and which both the Court and
the defenders secemed to admit to be accurately stated.
The answer of Sir SAMUEL was to this effect : That it was

" not incumbent on the person challenging such a marriage
to prove mala fides on either part ; that, even although it
were established that one of the parties was ignorant of the
prior marriage of the other, still the issue of such second
marriage would be illegitimate ; that he knew no autho-
rities to that effect, and did not believe that any could be
found in the law of England ; for the matter was too clear

ever to have been doubted of or called in question.)* -

® If this Case l;ld Opinion can be procured, they will be given in the Ap-
pendix. :
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Your Lordships see, therefore, what would be the de-

. .cision of the law of England,—of the most enlightened

country on the face of the globe ; and I'submit it as suffi-
cient to outweigh a whole host of Canonists and Feudists ;
and as far more worthy of attention and consideration from
our Courts than the dicta of any system of laws but our
own. P e .

I conceive, my Lords, that I haye now completely, got
tid of all the appeals to authority which have been made
on the other side of the Bar, which might have apparently
tied up your Lordships’ hands, and prevented you from

" listening to- the argument which I am to submit to you

on the principles of the law of Scotland, divested of those
imaginary trammels; and which, I think, are fully suffi-
cient to establish that my client must be .successful in-the
plea which he maintains.

On that ground, in entering on which I certainly feel Jin
a much higher degree the difficulty -and - responsnblhty

- which attaches to me, in handling a matter so fundamen-
. . tally and deeply important to the law of Scotland, than in
.what has yet. passed, I shall endeavour to make my ar-

gument as short as it can possibly be, consistent with ac-
curacy, as I rely very much on the ability and learning of
my friend who is to follow on my side of the Bar.

I think, then, that I shall.not be contradicted in statmg
it as a fundamental proposition, That in this, and in all

children depends on the state and situation of their parents;
and that no children can claim the status of legitimacy, by

any other means than through a Marriage on the part of .

their parents.
“In all the writers that I have looked into, the legmmacy

-of the children is laid down as depending on the marriage

of their parents. I believe no case, and no form whatever,
c

* -other Christian countries, the legitimacy or illegitimacy of '
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ean.be pointed .ont; in, which:, children in-:any Ghritian
eauntry. have ever.yet claimed the.full benefit.of legitimacy
in any.other way:. In-all countries reference is had tn euch
a:state; though I admit, thaty in different. countries, dif-
ferent. methoda are taken to establish the fact. .

Accordingly; this is exactly the argutent aintaitied on
the other side of the Bar. They do not deny that marriage
between the, parents is necessary.to establish legitithacy
in the. children, On 'the contrary, they. state, and found
their claim. in this action altogether upen the law of mar-
riage ;~—on a marriage, which they admit may be null in
‘other respéets, but which they nevertheless insist ought to

;supported to the effect of legatunauhg the issue of that
tharriage. .

This bemg the state of the n:gumen:.on both sides,~that

,all legitimacy is dependent on a marriage. of. some kind.or
other between individuals,—I may-assume,. thqt. legitimacy
withus is-not.to-be considered as any. thing.telating.to. the .
publio..at large, but only to the state snd situation of the
~ panents,. The next legal principle which I found upon.is,
that ma man can have two lawful wives at one and the same
time. . . Polygamy.is altogethér reprobated and punished. by
our.law, Itis not merely considered as a.crime, but it is
declared to be:impossible by the law of the country. It is
not; seid that & seond. thavridge during the subsistence of
the fitst: is good. till divarce, but. voidable on. chailenge.
- -But.it.is laid down . as .de, facto and completely null. . Our
* law..does uohmeognin‘e itin any shape. The intervoutse
between sitch persons is mot. legal. They .arc oot husband
and.wife, but persons living in en. unlawful contrexion to-
gether.

If these, tm:pnnmplea are admitted, a8 I couceive - they .

Tmmp;,}ze admisted;. the conclusion. seems to follow imme-
diatgly: and necensarily, and cannot. be .evaded or got. the
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hetiex. of by theples of . bona.fides, or iy erly sather :aagw-
mant - that, the ingshuity of the defenders :con porsibly it
traducs-into Ake.queation... If- legitissnoy-tequirey -a: maty
viagey in. arder.to constitaite, and suppart it and:if a:neound
martiage during:the subsistence of a fiesi-a allqgaband RrO-
hibited, and ab initio null ; if, in short, it is np marvisge,
thenit must. follow that the issue .of suoll aemnd mﬁage
must be illegitimate. -

The.argument - mainteised. by the. defanders dm nat
dispipie theie principles,; My learned friends do-notdeny
cither of: them. - All thak they-say is, that, because.one:.-of
the pentien: was..ignerant, . or; says he. was ignarsnt,-of the
priow sanaringe) the: pesteziar: mansisga.will be effentusl, and
shanld:be sustained 1a the offent and na moradf hesiowing
therstatie of lagitithasy; on.the:ehildrend . nad.-thet, out.of
favour to the.lona fidés of ame: of the: perenss;:the:childrea
ohghito be: fownd.cdpeble of suceession. .. Butisurely thin s
oamying the: metter mvch, fanther thep it.ever.oan be:carried,

* consistently with the acknowledged principles of the jurispru-
deneeof Saotland, And Lwill now preeeed t0 inguire, What
i the.Jaw of . this .country, with respest. tor that daetrine. of
the effect of howe Adat which the defenders are.new enides-
vouring.ta earry ta such an extraordinery Jength, which I
shall day by pointing aut.the distingtion between. those casae,
in swhich. bang fides is. effestual to- suppat:thie. right.of the °
party pleading. it, sad those ia which. it is not. )

Tha fivst, clase of cases in. whish it.appears. that boma. -
des, is allowed.-o. form. & topic upen which to suppart;s
right,-otherwide ohjectionahle, is that' great clase. in which
bana. fidesin.ong of the-partiesis met by a corrgsponding maw

. 8. fides -on .the other side; as, for instance,. all-cases. of

contracts, where, though the right may not be substantmlly

good or binding in law, yet the mala fides of the. opposite

party bars him pemmalt e.rceptzmw from objecting to thein-
c2
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formality of the right. In that class of cases, the law by
no means operates on the ground of dona fides alone, but
_only by permitting the bona fides to give to the person who
is in that situation, a pretence or authority for founding on
the persona] objection arising from the mala fides of the
other party. -
Thus, where both partnes are certantes de damno vitan-
. do, there is no relief, unless one of the parties is actually in
mala fide. 1 shall only refer to a few cases on this head,
to shew how early the principle which I have stated was re-
" cognized in our law. A factor’s commission was recalled,—
goods were sent to him a few days afterwards,—his cautioner
was not liable, although no intimation had been made that
the factory had been recalled *. The sum in a woman’s
contract of marriage was vitiated and diminished after mar-
riage without her consent,—found, that creditors of the hus-
band, who bad adjudged, and who had. trusted that the
contract was as it appeared, could derive no advantage there-
by to the prejudice of the wife+. 4 . ’
- T have merely stated those cases to exhaust ‘the ground,
but I shall not detain your Lordships longer with them, as
T am aware that they are not perfectly in point.
The next description of cases in which dona fides is sus-
, tained alone, and without any mala Jfides on the other part,
is radically different from the present. It is sustainéd in
cases where a party makes a purchase bona fide, from a per-
son holding a full and complete legal right to dispone at -
the time. If, for any reason, the disponer’s right is thereaf-
ter set aside, the nght of the bona fide purchaser will be
sustained. And, in a late case, the right of the bona fide
‘purchaser was sustained, while that of the seller was redu- .
ced. '

* ® Hare. March 1682~ + June 11. 1670, Stair.
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In the same manner, the onerous indorsee of a bill of
exchange is entitled to pursue for payment, on the princi-
~ ple of bona fides, though the person from whom he re-
ceived it may have paid no value for it. .

1 admit, that, in all that class of cases, bona fides, coupled
with onerosity and a colourable title, is sufficient to uphold . -
and support the derivative right, even where the ongmal
right is reduced. :

It mlght be imagined, at first view, that the present eaae
comes under that class of cases on account of the onerosity,
if such it may be called, on the part of the child. I
shall find another opportunity of speaking to that part of
my case. But, in the mean time, your Lordships will ob-
serve, that this ground of bona fides is only good when the
party who grants the conveyance or indorses the bill bas
a good and inherent title to do so at the time when he
does it; and the reduction, of which I shall speak after-
wards, will not affect the right of the acquirer. But, on
the other hand, when he has no such inherent title, the
derivative right is set aside, as well as the original one.

In the case, for instance, which I mentioned just now, of
a bona fide purchase, a person who serves heir to the pro-
per party, and whose service ' contains no blunder on the
face of it, is ehtitled to dispone the estate ; and the right of
an onerous purchaser will be sustained, whatever may after-
.wards become of the disponer’s title. But if he serves heir
to a wrong party, or if there is any nullity in the ‘service,
then the right of the buyer wxll fall, along with that of the
disponer.

. In the same way, if a bill of exchange is a forgery, how-
ever much the holder may be in bona fide, he will not be
entitled to recover. Nor in the case of a bill ongmally
.granted for a game debt.
Now, to apply these pnnelples to’ my case. Your Lord-



38 :
ships: Wil obeefve, dhat tiy-plea drere is, fot that the war-
rikpe Wasd:Voidhable; ity whith ¢use, dome itpgmvert mijght be
miintiuinedoh the grownd of bana fides, - though even then
unsuccessfully, for reasons which I shrall-presently come to,-—
bt dhat it Was holl ab Shisio;<=that it mever was-a mavtiage
at-all.. ' ‘The dona fides, therefore, might be corplete, and
yét thére were o fudaimetital ‘grounds upon whith the pa-
rents of this child could convey to him any tight or fitle'to
the- status of - legritimacy. * Just in the-‘same way'as a tan
may Hiagint that e has'a good and aectrate servick to-his
ancestor, and that he has' served- heir to the proper prrty 5
yet,'if he-is thistaken in either of thiese poiits, his owi' right
falls, notwithstanding ' the -most ‘unquestionable bond fldes.
He may imagine that he isconveying:a good title' to a' pur-
- éhaser; he miay be it complete dona fide, dnd et the
sﬂbhxdiary right will be good for hothing.

“For a ‘mistake of -that kindthere i8 no remedy ‘and
fieither can there be dny reniedy in the present case.

“There is a'case teported by Kilkertan®, in which this
principle is most clearly and completely brought ‘out; and
T request - your'Lordships to uttend -to “his’ remarks on
this subject. % “1s¢, “The maxint that resoluto fure dan-
“-fig-resoloitur ‘¢t uccipientis, holds only in thrée cases:
“lmo, Tn extinguishable rights:’2do, ‘Where the third
¢ party prevailing against the ‘author -has the preferable
%¥eudal ¥ight: or, 8tlo,'Where'the author’s right is in
@ trinsically null; against which the records cannot save;
t a5 where fiis service* happens to be értonesus. But'the
¢ present case is different, where the feudal right ‘was ha-
*¢bilely-vested ifi the huthot; and only subjectto a “per-
“-gonal ¢hallenge, for then the' purchaser, on the faith®of

* Heron v. Stewart, p. 389.
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“the-reenrdy isdafe. - Asdas to-the aot 1621, shough.it i
‘<. trae thetithe Idl_\lifﬂ‘ti& m ﬁﬁw’ where-be 26eR
“-4hé defect “of his mathbr's' right, yet ‘that was'whet the
“¢ pursuer could not see in this case; for ‘theugh she saw
“Cher:authior's- right fram his grandfather to be a gratui-
' “:gous settlement of .sticeession, yet she could -not see lapy
“:tHing ‘on record to hinder the grandfather’ 1o make -that
“ settlement, as he Stood-in.the absolute night by the phaer-
“ tor ‘and infefument 1708, and that his .obligition in' the
“ontract of marviage 1668 wes a latent deed, which she
“iner no parchaser esuld knew of.”
‘The-last class: of ‘cases is that under the m-lquof

.. whnich ithe present quéstion most plainly falls.

“Wherdver a person’s ‘right js defective, and voidgble in
-eensequence of ‘the defect, all that he.does in the character
of pruprietor before it ié reduced, is-effectual and valid-40
the buna fide patties with whom he deals. But if the-right
of the acquirer is null ab initio, no degree of onerosity ar
dona fides, of havrdship, loss, or damage, ean enable-your
Lordships to' do.any thing ‘whatever -for the relief of .the
acquirer. The'mere.opinion of the parties that there was
. a'good vight, can have no effect on the dedsion. of the qnes.
tien.

‘ If the questionhere was 4stothe existence of the marriage, -
or as, by-the law of England, tothe voidability or nullisy
of it, there can be no doubt that it'-would :be found to be
null. .
If & declarator or decree of divorce were necessary as
the means of dissolving .such a marriage as this, the mar-
tiage must have been dissolved, and the parties divested
of the state of married persons, before any effect could-be
produced in the condition of the children, and they would
till then be of necessity legitimate. But where the mar-
riage was null ab imitio,~where there was 1o marriage :at
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all,~—I submit it to your. Lordships as being perfectly
clear, that there can be no legal principle or ann.logy what-
ever, which can entitle you to holé that there was any legl‘
timacy in the case. .

But it is true, that, even in the last class of cases to
which I have been speaking, bona fides has some conse-
quences, in 50 far as the bona fide possessor is not bound to
repeat the. fructus percepti et consumpti.

I do not think it will be an easy matter to bring the pre-
sent case under any analogy of that kind. A person in
that situation only retains what he has consumed. He is
not bound to repeat what he has bona fide destroyed or
used, but his privilege goes no farther. ,So now, as the
true right is brought forward, it puts an end to the bad one ;
the bona jide possessor is obliged to surrender his posses-
sion; all that his bona fides gives him right to, is what has
no longer an existence, by enabling him to ob;ect to any
retrospect. '

Now, in applying that rule to this questnon about the le-
gitimacy of the defender, what are your Lordships to do ?

,Are you to hold that the legitimaey is & right which is
past or consumed ? If he has bad any benefit during the
time that our challenge has been delayed, that is the whole .
extent to which this plea can go; for as soon as the true
right comes upon the field, the false one immediately vae
nishes away and disappears.

Suppose a bond to be null, the bona ﬁde possessor is en-
titled to the whole interest which he has received and con-
sumed, but he is not entitled to any more interest.

I now submit to your Lordships, that these are the whole
cases of the operation of the bona fides of any parties in
our law, (perhaps not very well classed, but under the
general and vague description which I have ventured to

give), which can be held as at all applicable to, or
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" touchisg on, the present question. As to those cases
which I do hold to touch the matter, I apprehend that
I bave already sufficiently explained td® your Lordships
all that has occurred to me to be necessary ; and, to say all
in one word, we say, that dona fides gives right in one class

of - cases, to prevent a man, who is in mala fide, permalr

objectione, from pleading against it. In another, it gives -

right to_fructus bona fide pertepti et consumpti, but to no-
thing more. In all cases it has been shewn, that bona fides,
however strong, cannot create or give any right whatever.
It may, and does, keep alive what has been struck with a
mortal wound, but it cannot raise’ the dead, nor bring into
existence what did not exist before. It cannot give the
status of legitimacy to persons whose parents, in the eye of
law, were never married, when it is undoubted law, that

legitimacy must and does depend, in every case, on one sort
of marriage or another.

Having mentioned those cases in which bona,_fides is sus-
tained, I need not detain your Lordshnps by any further

examination of those in which it is not. .
Attempts to settle Scotch heritage by means of English

deeds, is a case in which bona fides has no operation. There’

was, for instance, the case of Colonel Kyd in 1797, as to an
Englishman sending his money to this country, which the
trustees vested on heritable securities, without any directions
to that effect,—and they went to the heir-at-law, in the
face of a will, by the Colonel, giving the whole to his own
natural son. There can be no doubt whatever, that there
was the most perfect dona fides in that case, on the part
both of the Colonel and his son; but the Court was not
moved by any such consideration; and I do not believe
that any of the very able counsel who argued the case,
ever thought for a moment of stating such a plea. Many
points of law were argued on that occasion ; but this gene-
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ral ‘and ‘sweeping: argutiiont ‘was never even thoughtiof,

" aiid' yet the son ‘was' néet only’ in “boha !fide, ‘but: the heir
waw teptuns de hicro captondo. © And if we'ar tobe foresd .
to mke out a case of hardship, in ‘order to-complete’ the
atmlogy, ‘T shall *siappose that - Colonel ‘Kyd had ‘had: a
lawful'family ; that he: had' provided “his lawful ison else-
where in s much s he meant o give him; and that he

‘had wished to provide his lawful daughters in all the aso-
ney which was invested in Scoteh heritable bonds, and that
he had failed in doing so from' the very same reason. That
would have been a hardship. But would-this Court ‘have
listened to any plea " of harduhlp, or to' any boné fides, in
such a case? Will any thing of - that kind alter the‘law of
the country? 'Will it make what is null “and veid, goed’

" and substantial 7 It may bar a’chellewge in some other
cases ; but will it in anyi¢ase raise up that whxeh neverdind
a legal existence ?

‘Now, your Lordships will oouaider how the present case
stands, It falls clearly within that ;genéral description ‘of
being a right founded on a’transaction, which outwaidly
bore the appedrance of being a good and legal transaction,
and such as would have founded the right; but whiech, i
point of fact, turned out to be no transaction at all,—fer it
is clear, and ‘admitted, that ‘the iartidge was pull altege-
ther. Tt is admitted in'this case, that the bona fides is not
enough to remove ‘all-objections, as in a question with the
party himself who pleads the bora fides. It is not said that
the dona fides of the father will validate the marriage asto
him; but it is maintained that the father’s dona fides will

-have this wonderful effect in favour of the child.

But the bona fides here is not on the part of the ¢hild.
#e can haveno bona fides. Children of any marriage what-
ever, of bad ‘marriages ‘as well as of good, ot of no mar- -
ridges at all, are dll ‘equally in"bona fide. ¥ a ¢hild is'born
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of 4 bad or of an inetstiious mattiage, e hus just- 5o itich *
the greatét thaim %o totipassion,’ but he has no ptetenice to

bana fides. It is the bonks fidés of one of'the parents: that,
is Tounded upon here.

Now, what 15 this alléged dona fides to do?’ Whiat is the
effect 'which the present defence is endeavouring to glve it?

" The defenders say, that it is only to establish the legiti-
macy of the child. I say, that that is just maintaining that
it can, make a marriage quoad hunc ¢ffectum. 'They cannot
get the status of legitimacy per saltum. ' They must come
at it through the medium of marriage. They sayethere
was a marriage, because the father and the public-believed
that there was a marriage when -the child was begotten;
and that, though null in vther respects, that marriage

~ was good to the effect of legitimating the child. In this -
way they make legitimacy an accessary to the -marriage,
and. nothing . else. They can come at their .object it -ae
other way. And, is it possible that the accessary sheuld
.be sustained, and found to be effectual, when-the pnnetpli '
is destroyed ?

‘My principle is admitted here that - that which is null
cannot be made otherwise than null by any bona fides, be-
cause it is admitted that the marriage itself is not goed.
Now, if the marriage is null, as between the parties them-
selves, in spite of the dona fides of one of them,—can the
bona fides afterwards revive, to the-effeet of rendening-it
not ‘null, for the sake of another generation aléagether,
which was no party either to the bona, fidss of the one pa-
rent,.or the mala fides-of the other ?

" 'The bona fides pleaded on. here, is not: that of bim who
is to get the benefit of it, but of othee-parties; who are ad-
mitted not to be able to claim any thing through their-ewn
bona fides. 1 submit to :your Lordships, - that this would
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be such an-application of the principle, as would be with-
" out any analogy whatever in the law of this country. ‘

I think I remember something having been formerly .
said in this case, as if they were going to found on such
marriages to a certain extent in other respects, though not
in toto, so as to give husbands the courtesy, and widows
the terce.

Lorp Justice-Crerk.—The widow has the terce by
law.

Mf JeFrreY.—Yes, till her rightis set aside. Butif a
man cannot have two lawful wives,T do not see on what prin-
ciplehecan have two lawfulwidows. A man in this way might
marry thirty wives all round the country, and entitle them
all to terces. But that is not the point before your Lord-
ships, and therefore I will not trouble you about it; but
surely it would be holding out a bounty to polygamy, if

-your Lordships were to endure such an argument as this.
It is admitted that the marriage in this case is utterly null
and void. But it is a mere speculative nullity which they

,acknowledge ; for the moment you come to any of the
legal consequences of nullity, then they maintain that it is
not null guoad{hunc; and that the mere dona fides com-

* pletely preserves the rights of all the parties concerned.

« This is really carrying the doctrine of bona fides a most*
unexampled and unwarrantable length. I say that no man
is entitled to be in bona fide upon such a subject. He is
bound to make every inquiry into a matter of so much con-
sequence as his marriage. He must be presumed to know

"every thing about it. And I doubt much if, in any cir-

' cumstances, he is entitled to found upon his bom JSides, how-

ever eomplete it may be.

" But it is only half a bona fides that the parties found
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-upon in this case. One of the parents was confessedly in
mala fide. 1In the case which was quoted from the Roman-
law, and on which the opinion of Craig, if it was his opi-
nion, and all the authontles of the defender are founded,
both parties were in bona fide.

* If there is any seuse in the rules of the law with respect
to bastardy, which I am rather inclined to think there is
not ;—If there is any propriety or any good reason for pro-
scribing them, as in a certain respect infamous, and in
‘changing the ordinary rules of succession with regard to
them ;—surely the very same principle ought to find its
vay where both of the parents are not innocent; they
ought to inherit the odium of the one of their parents along

“with the bona fides of the other. Why, if the child is to
‘be entitled to succeed, on the one hand, out of favour to
the-bona fides of the husband, ought it not to be found
precluded from succeeding, on account of the mala fides of
the wife? This remark would, at the very worst view of
my case, just bring the whole matter to a balance, and
prevent the defender from deriving any benefit from the
doctrine of bona fides, even if all the other arguments which
I have submitted to your Lordships were desntube of
weight and authority.

It occurs to me also, on this point, to observe, that the -
common law did perceive this consequence of the doctrine of
bona fides. 1 have already remarked their endeavours af-
ter that purity of discrimination, that just and accurate ba-
lance of rewards.and punishments (apportioned more to.the
motives than to the actions of men) in this world, which can
only be accomplished in the next. And, in point of fact,
it endeavoured to do something of that kind even in those
sorts of questions. It made the child lawful in respect of
the dona jfides; but the guilty parent was not entitled to.
any of the benefits of having him a lawful child.- He was
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bowad,te all,the-duties; but net entitled ta apy: of the ene-
fits, ofi lawful. pargnts,-. It might .succeed -to him; but he
could nat sueceed to it, nor was it ‘in any one respect sub-
Jjeet:to the palna potesias.

There is, in the. last place, a peculiarity in the presewt
oasey. to which I xamst. now direat your Lordships’ attention.
By.the; rules of our law, the doctrine of dana fides. anly
operates through and against the person who is-in mals fide,
or with whom the oontragt in bona fide was entered inta;
and.in ng case is it supported against third parties, or other
rigbm,;which are not.ponmmed in the matter st all. -Naew,
I say hhere, that my client is entitled to sucoced: to the ey-
tate of the deceased parent of this defendery as her nearest
lawful heir; and that he who had nothing ta da with any of
her marriages, cannot be affected. by any.bona.fides. of ano-
. thep party, with-whom he had no connection, And he is as

mueh entitled to complain, and to insist-that the commwen
law:of the:country ehall-not be altgred and. set aside to his
pogjudicey. in erder -to give thestatys-of legitimaoy to as-
other:party, aathat child’s.own lawful metber,.or sister;if
it had one, would be entitled to da; for, though differens
_in degvea,.the principla is precisely: the same. .
Suppese this lady had had a family of .danghtera by her

fiest.bushand, and that they would bewe had fight: to .auc-  *

ceed.b0 their:mother, andthat: thera -were (00 competitors,
but.a.s0n of 2.second null and: putative marringe. Would
" your Lardships have allowed Jawful childien to-be qut out
of theis sugcsssion iu- stick a.case.as that?- By mo mesms.
These is no instance of any. -degree-of bonn. fides affecting
- the-rights.of third parties in this manmer. -,
Miy. elient: is:a allateral relation, no. doubt; bus:what
_has thet.to do with.the merits of the case? He: would be
the heir im this case, if -there had. been no Jawfal . childeen
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of: Mrs semr—mee— and would: haye been entitled to the pos-
session of the estate which was left by that persoun.

This view is of itself sufficient to decide the question;
and nothing in the least degree parallel to it occurs in-that |
favoursble description of cases, where bong fides may be
pleaded - against persons. wha were not originally com-
cerned in.the matter. Taking into view‘hll thése circum-
stances which peculiatly distingiish this case, I submit. to
your Lordships that there can be no doubt at all in the de-
cision of it. : ‘

I have now only a few words to add on the last view of
the.case which:has occurred to us, but which, according to
otir .views.of the law, it is quite redundant and superfluous
to enlarge-upon...

I hold-it to be perﬁcﬂy clm, from what k hn.ve already
said; that dona fides, in any.degree, or to any -extent, can-
not.praduce any. thing out of mothing,. and that what: was
il ab initin, .can have noilegal consequences whatever.

But even if I had failed.in establishing this proposition,
still the question of equiity is one whieh it-is.not for the in-
“terestsof the defenders to touch ;. for a due considaration of
. the mischiefs which- may. result from. your Lordships giv-

ing way to their argutnent,- is, of itself;: a sufficient nenson

for deciding: .the question in favour of my:client,even: were

thera:no principles.of: strict lawe. upon ‘which.the.case muld .
- baddecided.

In entersag.: upwdnmpmd'theaue, | ¢ mennblcd
frem: my own feelings.of the hardskip. attending the -de-
fendex's oase, and: from the strong leaning.which I vom-
fess myself.to have towards his:side of. the case on: motives
of févour ‘and compsasion,. to.judge of .the ‘effect: which
must have. been: produced -on:the  minds of your Lordships
bycouumiserdtion for his unhappy situation, and also by a
consideration of all the complicated circumstances which
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will be -pleaded for him;—the youth of the mother, her
death, the ignorance of the -father, and the innocence and
unprotected situation of the child.

All these considerations must be attended with great ef-
“fect in' this case, if it is possible that your Lordships can
. be actuated by feelings of individual hardship in the deter-

mination of a question of great and fundamental import-
~ance to the law of the country.

In considering how your Lordships are to determine such

a case as this, you ought to take it up as one altogether im-
" personal. Or, if you are to extend your views any further,

you must not’ confine .them to'the individual case now be-

fore you, but to the general effects which the whole of the
country, subject to your jurisdiction, may feel from the

Judgment which you are about to pronounce. And, I am
 sure it is-hardly necessary for me to detain you, by de-
monstrating that the principle which is contended for by
the defenders, is one which is fraught with the most incal-
culable danger to the interests of the country at large.

"In considering the ‘matter in this point of view, your
Lordships must not permit yourselves to be carried away
by those circumstances which are peculiar to the ‘present
case, but which, nevertheless, are not sufficient to distinguish
it from other cases of double marriages, which may and
must occur when the practice is declared to be lawful. :
Your Lordships cannot, in deciding this case, permit your-
selves to suppose, that you are only affording relief to a few
persons who are carried away in the thoughtlessness and
levity of early youth, to enter into marriages with persons
whom their better reason would have disapproved of, and
of which they immediately afterwards repent and wish to
annul, or of persons who marry in mere frolic, and never
imagine that they are really married, and -both of whom
msy. have refused to complete the marriage by consumma-
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sion; or to homologate it in any other way.. You would
not be applying a corréctive to errors such as these. If
the practice is once found to be legal, the number of cases
which will come before you, of persons who enter. into the
first marriage with a pre-intention of following it up by a
second to-some other person, will infinitely exceed those of
the first description. .

Besides the encouragement that such a doctrme would
give to that sort of marriage, your Lordships will consider
also the strong temptation that would be held out to every
pexson, (and there are many in that situation), who may be
anxious to be succeeded by heirs of his own body, and not
by collateral. relations, whenever he despairs of having
children by his wife, to go and marry another. I will
vepture to say, that fram that time very few instances

-would occur of estates descending to collateral relations.
. In another point of view also, your Lordships must not
look to the case now before you, as if it stood quite alone.
Here the first marriage was the concealed one. But in
most of the cases which would otcur, if the doctrine of the
. defender was once established to be law, the second mar-
. riage would .be the concealed one; and surely it is unne-
cessary to enlarge on the dangerous conseguences whu:h
that would produce.

What would prevent any man who took a pmjudm
against his lawful heir, or even who, without any. such pre-’
judice, might have a very. natural desire to.sce an .heir of '
his own body, and who despaired of having children by his
wife, from attemptipg to cut his heir out of his rightful
successio; by means of a concealed marruge with another
woman P .

Worse consaquences mnght. even happen than that. '
‘Many men. have only female children, with an anxious de-
sire for sons; and I am afraid that some men are unprin-
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éipted eribugh to go and cut out their own: dnughters from
their legitimdte succession in the very same- manner..

- And what difficulty could threre bein accomplishing such
plans as these ? What would there be to hinder a man from
going to another part of ‘the country ?- He would find no
dlﬁcuky at all in finding a bona fide wothan‘perféctly will-
ing to marry him, especially if he carried money in his-
pocket ; or he might fiad many women who would be very
teady to warry him without making any inquiries- at all
about the matter; and yet it would be very difficult, if not
impossible, to prove, at the distance of many years, that she-
was in.mala fide. \

" But the matter need not stop here, for there is nohmw

to the principle, ‘and a man might go on marrying wife-
after wife till he found one who' would bring him a son.
A still-stronger case may be put than any of these. A

- man may imagise that his wife is past child-bearing, and,.
in the hope of having a child of his own body, may go and-
make one of these dona_ fide marrizges. ‘He may have a son:
by that second marriage, and then he may come back to-

. his first wife, and, contrary to his expectation,.he may have-

ason by her. Which:of théese children would' your Lord.
ships find to be entitled to the estate ? Is it possible that:

you can give a decision which. may lead to such ¢ comequen-
ces as these? =

Even this is not the worst case which may be figured..

'A man with a family of daughters may feil in all his at..

tempts to procure a son. He may return in despair to his-

first wife, the mother of danghters. What is-to hinder one-

of these bopa fide wives,. whom he has married, to produce -

ason thereafter by another man ?—and (for it is not by any

means necessaxy that heshould leave the country)'it would'
be his legitimate child ; and in this manner the offspring of
abona fide - street-walker ‘might come in and carry .off the-

sstate from his own lawful daughters.
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¢ ;A re:these: xtravagant caiedl? - Aba thesernd.men iiwank
of malé.heirs 2. ' Are: there: naimen’ ip-want.of }iildren of
- thei# owht "body ? . Aré there ne.men whe; evén from the,
worst-of motives, would. seize every opportunity. of disaps
pointing their. legitimate heirs ? And are not. these consideén-.
ations, of what must inevitably result from the adoption of
the plea maintained by the defenders, sufficient to over-
power every feeling of individual equity, which may be fol.
lowed in the end with such. dreadful and alarming conse;
quences ?
It is impossible that your Lordships, with such dangers
before your eyes, should sustain this deferice: . .It is
sible that you should pronounce any judgment whic
have such an effest upon lawfal children ;- which
plunge a man’s lawful daughters:into an..irfinitely
" dnd more pitiable eondition than that of children %
born to be- bestards, and continue such :to theend ¢
lives. -

* Phese are a few only of the mls to: wbxh the pnnmplu _
laid down, and the plea mairitained on the other side of ‘the.
Bar, inevitably lead. And are your Lordships prepared: to
grant a license to any practice fraught with such emormonn:
dangers, on any pretence of bona fides, or any humane and
general feeling for the legitimacy of the child? Amd I
shall only further entreat your Lordalnps to remark, that!
these figurative cases, which I have put, are of - far more:
likely occurrence than that case which is at present.:befare.
you: the one does not appear to heve.occunred before,” I
do not know if it ever will occur again : but the atha mM
evidently be of perpetual and daily recurrence. = . .. -

I have no doubt that your Lordshlpt will feel it to h
necessary to prevent, if possible, any thing of this kind!
from happening in future, which can only be attempted .
from bad pnnc:ple -and illegal. motives, by es'ttbluhng

. . DR
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Broadly, in all cases, and in all circumstances, that there ¢aw
be no legitimacy, excepting through a regular and biading
marriage ; that there can be no half legitimacy of the kimt :
which is here-attempted ; that the children of one
-otily can be lawful children, and that there can be but one-
Frusband of one wife.

February 8: 181T.

Mr Trossow for the Defenders..

Though it was not the object of your Lerdshipe in ap-
pointing this hearing in presence, that the parties should
enter into any discussion with regard to the facts of the
case ; yet Ecannot believe that you can do justice between.
the present parties, if the case is presented to your notice:
8o very naked and simple as my Brother on the other side
of the Bar seéms to wish that it should be. The Cours.
wishes to hear an argument on.a certain statement of facts, .
partly admitted on both hands, and partly taken for grant.
ed, in order to simplify the question of law. Without say-
- ing how far these admissions may hereafter be retracted, or.
how far they may be disproved, or at least not proved, it is.
proper ‘that the legal argument should be introduced by.
some kind of statement of them. :

Your Lordships have, on the one hand, an averment.
that a young lady, of .seventeen years of age, had, in some.
manner not explained by my learned friends, and perhaps.
not even yet fully understood by them, permitted herself to
. be drawn into a marriage with a young gentleman who was.
then attending the University, of which it is almost ad.-
mitted that she immediately thereafter repented. .

But it is not said that the parties ever acknowledged
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wach otlier in any respect as husband -and wife. Itis not
said that they ever afterwards had any connexion with,
each other of any kind. The pursuer. does not even al-.
lege that they ever saw each other from the day of this,

unfortunate marriage. From that period, the pretended;
husband ceased to live in this country, or to communicate

. with the lady as his wife; er to do any one thing by which.

the fact of the marriage could be known to any human-
beings but themselves. :
.On the other side, we allege, and in so far as the con-
trary 1s not proved, the pursuer is bound to admit it :in
this stage of the case, that, after this pretended marriage,:
the lady returned into the bosom of her family, which was’
one of great respectability, and which it cannot be presuined.
would have connived at any such proceedings; -and was
held out by them to the world as being a' young unmar-,
ried woman. She was in.consequence looked upon by the’
public in the same point of view ; and, in short, she would,
from every thing that appeased, have-been reckoned a good
match for almost any ;gentieman in Scotland. '
Among others who were admitted to an intinacy wu.h.
her, was my client.. He was courted and caressed by the
family of the young 1ady, and he paid his .addresses:to her, .

" .ot secretly and «clandestinely, bat with the full knowledge

of the whele family; and, especially, the éonduct of the.
mother and brother was such, as not only. to give rise to 00
suspicion- of ‘any former marriage, but fully to satisfy him.
that he was paying his addresses to an unmarried woman,
amd. that they were not disapproved of by her friends _
In this situation, and with this encourageiment, my chient.,
paid his addresses to. this lady, and the intercourse between
them was carried on in a' great degree by means.of the:
lady’s brother himeelf. ‘The marriage also was perfectly-
regular. It was celebrated by a clergyman of the Church
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of 8ootland, after'due publidation of banns: And the ably,
thing which: gives rooni for amy question on this' braneh’ of:
the case is, that' the "’hﬁdy wai' in.‘such ‘a situatiod as:'to>
* xHbniey migtters, thit it was thbught very probuhle thdt her!
xﬂirmtge thight ghve'sige 't  law-plea; ;and:it: was’ appres
hended, that the father of ‘my dient mlght 'have objected!
t6 ‘s’ aoi’y Waireying her) till" such time as that - mattce: |
wiis* cldared up.': They thefefore had the :marriage 2ele--
brated in a private manner, to prevent any interposition of |
this kind. Bnut'still it was'made no secret of; the mioment
it wds over it was' pubficly avowed ; tliey were: redeived:
back into-the bosom of  the lady's family, niid were: aic:;
. knowledged by the whole of it, without thi€ smallest Téservd;
or. displeasure, as husband ‘and wife : Andnutonly tid a
1most affectionate intercourse take place between the.mbther:
and the: daughter, but between the mother and her sonfin-:
law:;"and even the man-of-husiness who has made so detes.:
table & figure in'this cause, entered imto = friendly carrés.:
pendence with them, ‘and not one hint'of any thing of the,
kind which has since been alleged, was. g'lven bv miy pera:
 sbnt! whatever. *
~Boon after this, the union was termmu.ed by th& deeth'
of the lady, and very soon after that, this:odious and hate.
fut prosecution was commenced. The prosecution makes-
no‘part of the ‘argument which your Lordships have.ap-
poitéd, but. thus much-I have thoughtit to be my duty
to mention, with régard to the facts.of the case. :
I am-quite: willing to. admit that this case is a most -
portantione; and also, that -it s ‘one-which is inivolved in:
"dificalties. . 1f- it-had - coide before your: Lordships 'as
oute -perfectly unheard. of ‘and untried, either in'this ot in-
any other country, there might. have been ropm to, donbt.
veby such: abouf the way-in whith it should be .decidetl
But 1'am hopeful, that 1 shall tie able o shew wurm

-
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. -ships' that it is not a new. case in thseountry,normotbm, .

.and that the law of England alone is against -the, decision ,
to which I wish to lead your Lordships,—that it is the
~only country which is different from all others in.the de-
«cision of such cases. :

- It is too much, therefore, to say on enher side, that thxs
‘question is one which is. quite unheard of, dnd one which .
makes every lawyer startle, when it is first stated to him.
"That it oaglit net to have fhat effect, T hope I shall e able .
to satisfy your Lordships, and I alsa hope to shew, that it .
unotopmtoyouuaneweasgalwgetherqnfettered and .
antrammelled by any prenous authority or decision.

The question here is undoubtedly ene of .those which
" full wader the -general description of .Cansistorial, .and like :
-other ‘consistorial questions, it ought..ta be. determined on .
the/prindiplesof the Canon law,<—even although that system.
‘has been desctibed by my friend, .as having. the .beaiatiful -
principles of equity, which it has derived.from. the Roman ;
law, vitiated and obscur¢d, by a collection of absurd canons,
and rescripts, extolling Church 'audaority .above theAhighelt
secular power. .

1 wﬂlnotentermtoavmdwauonof theJCumn hw in!
alf Rts claims to kigh authority, in point of jurisdiction over-
thie minds and consciences of men. , That ‘matter has’ long
-, since sunk to rest, and it would be needless now to revive jt.
But 1 will shew your Lordshipe, that it is-a system of law
which leng prevailed in this country, -and vhich, if it was
not absolutely authoritgtive and binding on our ancestors;
was at Jeast highly respected in all cases; . and .was in a
partioular manner followed and adopted in .all matrimonial
-or consistorial questions ;~-and even yet, whatever may be
its authority, I am at least entitled to consider .it as one of
the.seurces of our owa law. . S -

. In consideriag this point, them, how far the Cumnhw
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. is mow to be.held as one of the great sources of the lsw of :
Scetland, ib will be necessary. to.go back to the peried pre. .
céding the Reformation. : i

¥our Lordships know enough of the Canon law bmng

" the general law of this country in all matters matrimonial. ,
That is matter of trite .fact; which' it is not necessary for

- me-to say much upon. It is the law, even at this day,.
‘with very little:qualification, in ell questions as to marriage-
and Jegitimacy ; and; prior to the Reformgtion, the Cosbisto-
rial Court, the Curia Christianitatis, was the only court in:
this country which was competent to the trial of any amh

- question at all.

‘When I refer your Lotdshxps to many d:rect authon-
ties on this point, and when I say that there are many
incidental suthorities in our law, to shew how far-the: Caw,
nonlawmrespectedbyus, I do not call upon you to be.’
lieve that it is absolutely authoritative, to the exclusion of'
the common law or of acts of Parlisment. That would be-
too much to maintain; but I wish you to attend: particu--
" larly to.two acts of Parliament, in which it is mentioned.
expressly as the common law of this country. The. act;
1540 c. 80. as to ‘the punishment of false notaries, says,

* ¢ 'That all sik pereons in . times. cumming, be punished in.-

¢ their.persons and guges with all rigour, siklike as it is

“.provided. by the: disposition of the comwmon law, .baith.

¢.Canon, Civil, and statutes of the reslm.”- And the act

1551, cap. 22., on-the same subject, bears, < That;all sik

+¢- perapns:sall be punished in their persons and gudes with:

* gll rigour, viz. prescription, &c. and uther pains provided

“ be- the disposition of the commoun ‘law, baitk. Gamn,-

<« Civil, and statutes of the realm.”

‘The reason why. those acts more partxculaﬂy refer to the
Canon law, I am willing to admit, is, ‘that . notaries, to
whow they relate, -were, in an especial_masfuer, under
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the contzoul of that law; but still your Lordships will'
penceive, that it is expnenly mentioned as a branch of :
the common law; and, it is plain, that. the quéstion now un- _
der discussion is one of those also which fell. particularly .
under the controul of the Consistorial Caurts. -
In a passage which I shall afierwazrds quote from Lord
- $tair, your Lordships will see that be did not consider the,
‘Canon law as an authority, but'only as an objeet of refes
rence for its assistance in cases where our own law is si-
" lent. I do not contend for it on any higher grounds; byt
from these acts of Pgrliament I am entitled- to go this
. But there is much stronger evidenee than this of the
adoption of the Canon law, and of the deep root which it
struck' into the jurisprudence of this country. I will not en-
\ter at large into the consideration of the subject, Hut will
confine myself to one class of cases, which are-more directly
in point to the present,—I mean questions with regard to
the legitimation’of children ; and your Lordships will find,
that several of our own most. favourite dectrimes on t.hat
subject are derived from .the Cavon law. ~ .
The constitution of marriage by habite and repute, and
by promise cum copula subseguenti, seem to mg,-in the
first place, to. have been clearly introduced into the-.law .of
this couptry from the Canon law. Secondly, I think it.very
clear, that those modes of constituting marriage were not so
‘much invehted and introduced into our law, for the mere
purpose of constituting marriage itself,—for the sake of the
parties to the marriage (whose own fault it is if they do
not conform 1o the established rules and forms), but as
modes fallen upon to establish the legitimacy of children
who would not, otherwise haxe: been legitimate. And, third-
Jy, That this doctrine of the legitimation of children i is de-
rived to usfrom the Canon law, and that to this exteut it

’
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thoﬁty ; and though I am unwilling to detain you with
many quotations on a point which is not directly before you,
yet the tone which has been assumed when speaking of the.
Canon law by my friend on the other side of the Bar, com-
pels me to say a few words on the subject. I do not mean
to exalt the authority of the ‘Canon law above that-of all
other laws. I admit that we are bound by our acts of Par-
Liament, and by the decisions of our own courts, and even
by our established customs, in a still higher manner, than
by the Canon law; but from the quotations which I am
about to make to your Lordshlps, I will shew how far our.
lawyers have gone in giving respect and welght to that sys-
tem of law.

Craig has given us a whole chapter on the subject of the
Canon law, and though, as a true Protestant, he has not.
been sparing in his remarks on the manner in which it
was crammed down the throats of different countries in,
Europe, yet he has a full chapter on the weight given
to it by our law ; and he concludes with the following pa-
ragraph # : « Hujus sane juris pontificii magna adhuc (5
¢ cet jugum pontificium excusserimus) apud mos manet
¢ auctoritas, adeo ut quoties a civili jure dissidet (ut. ssepe _
« fit, &c.) jus Canonicum preeferamus, preecipue in iis quee,
¢ ad Ecclesieze administrationem pertinent, et ubi scandalum
¢ imminet, aut (ut Canonistz loquuntur) quoties animes
¢ periculum versatur, nisi quz sint sanse religioni contraria.
« Ttaque quoties de administranda etclesia agitur, qui ani-
% marum cure preeficiendi sunt, qui beneficiis, quibus be-
¢ neficia debentur, de advocationibus ecclesiarum,’ sive de
¢ jure patronatus, de testamentis, de matrimonio vel con-
¢ trahendo vel dissolvendo, qui legitimi censeantur, in his
% jus Pontificium, mutatis sive antiquatis nonnullis, adhuc

- ®*B.id 3 sect. 24 -
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+ ¢ gequimiur. Et hee quasstiones ad judicem ectlesiasticam,
¢ nempe Commissarios, rejici solent, quoties oecurrunt, qui,
% et judices Christianitatis, tam in veteribus Anglomm legi-
*¢ bus, quam nostris voeantur.”

From this passage, your Lordshlps see cleurly, that, in
all questione. matrimonial, or concerning marriage and legi-
- timation, our lawyers continued in the time of Craig to fol-

Jow the rules of the Canen law. Certain parts of it, no
doubt, are now altered er modified ; but, on the whole, it
is the law of this country in all that class of cases. :
TThis is not the erly passage in which Craig speaks in
this decided manner of the authority of the canonists ; and
there is one passage in which he attempts to lay down a
scale of the faith to be given to the different laws upon
disputed points *. ¢ Si neque. ex actis Parliamentorum,
“ neque consuetudine judiciali, neque. jure feudali, quid
“4¢.git faciendum in quavis quastione occurrat, ad jus civile
“recurrendum est. Nam jus civile, &c. Et in foro
“ nostro si quid arduum, si quid difficile interveniat, ex
‘¢ jure-civili ejus solutio petenda est: si tamen in aliqui-
“ bus per jus canonicum sive pontificium sit innovatum, (et
“ sunt qui ea omnia collegerunt in quibus jus canonicum a
¢ civili dissentit,) in eis jus pontificium a nostris preefertuz,
¢ praecipue ubi ecclesiz= administratio, vel scandalum (ut
« canonistee loquuntur), ubi animee periculum versatur.”
Without attempting to claim any higher station for the
aathority of Craig than' that which, I apprehend, it already
holds in your Lordships’ opinion, we have here strong evi-
dence as to what the opinion of Scottish lawyers was upon
this point, in the beginning of the seventeenth century ; and
here I might 'end this branch of my subject; but I am
tempted, by the. tone. assumed by Mr Jeffrey, to detam

®B.id 8 sect 17
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gour Lovdehips a litth longer, ikt I lay before you tlmnp‘t-
- ariong of Stair end Mackenkie on the same:point. - - ..., -

It is true, that, in concurrence with Criig, those. aathpm
have not been sparing in théir. reprobation of ;seme things
relating to the Canon'law,~K mean that usurped- authority
-which the clergy in former times endeavoured to eajablish
"6ver many mastters inswhich: they should properly have had .
€0 concern. But; with all this, they are not. dispesed. to.ex-

‘elude the Canon, law from a very great degmofmﬂuence, .

respect and suthority. . .

. Btair* says, < And so deep hath. thlsGaaon hvtleen
“ sooted, that, even where the. Pap&'s swtbority is rejected,
#¢ yet consideration must be had,ta these laws, not only 4s
% those : by 'which  church henéfices have been erected and
# ordered, but.as likewise: containing many equitable and
« profitable laws, “which, because of their weighty matter,
“and their being once. received, may .mare fitly be re-
¢ tained than rejected.” .* This carties the authority of the
xanonists nearly as high, perhaps, 4. is hecessary for my
purpose ; and though the learned anthor appesrs almost to
fume with a degree of indignation, which may appear ludi-
1CcYous to us at preseit, yet even he was obliged to make the
.admission which I have now read to your Lordships. .-
' :He has another .passage, which it is but fair to read,
though it is not'so favourable to my present view as the
-one. which. I have just now.read +.. ¢ And though it may
~% appear from some narratives of ‘our statutes, thas the Par-
- % Jiament doth own the Civil and Canoti laws to be our law,
# as in the revocation of King James IV. (1493, c. 51),
. % where it is said, since it is permitted by theé constitution of
<% laws canon and civil, that ininors may revoke,” &a.—* ydt
+% that amounts to no more, than that those laws are an exam»

* B.4i tit. 1. sect. 14 “ 4 B tit L sect, 16,
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« plo, aftet the sinilitude whesee thei Parfidment proceed-

“ed. And thowgh, in cases of falsehood; the punishment
¢ be assumed, 2$ in the €ivil and: Canon law, which will
¢ make that a part of our law, yet it will not infer, thdt,
# even in so far it -'was our law before, much less in whele.
% And there is reason for the abrogation of the Canonlaw
#-at. the establishing of: the Protestant religion ;. hecause, i -

- the Popish ehunehy it was held as an gutheritative law : but
_“ simve, it is ouly esteemed s law as to those cases that were

“ upon by it when it was i vigour; amd in therest; anly
“ as our customs assume some particulars thereof; accord-
“ing.to the. weight of the matter. But for ‘the full evi-
¢, dence: of the: contrary, there is an express-and special sta-

. tute, declaving:-this kingdom suhject only te: the: Kings
'“hvs,andzommhabmmp’shw (ll“,c.&ﬁ,l&OB;

“c 79.7) .
- "This: passage: enhibits 2 remarkable fummem Lotd Shlr,

mngmmhmmhmwnmgs ‘shewing, ﬂmhvmen
.all: oosasionainclined to shake hiniself fmcoftb&vmghcf

authosity,~a. prisciple’ which -he carried pithet' fasther

-than will now be'adwitted to be right. - Such as it.is, F

meke a: present.of it to iny friends; betause I presume

‘they vl consider it to-bé of some vahse to thens. I¢ shevy,

eertaiuly, that the apinion:of Eord Stair, is a very qualified
one ;. but qualified: as:it-is,: I am contented to take it as o

valuahle autbority in iny-favour., Xt sets: aside the Ganorr
-law as an- authority paramount to the ‘statutes and laws of
-the countryitself, but:it holds .it out asia valuable antho-

rity on which. to: preceed.in all matters :of doabt.- Takir};
#t in this point of view, F conceive Stair’s authority:would
have been ' good one for me;. even if I had had no other

‘authority whatever for saying, that the €aton law ever ‘Wiis:
- used in this country in any shape.

I will now only read a few lines from Mackenzler He,
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" -as'was natoraily:to have been expected, - is not just so.fero-
eious on matters of religion as Lord. Stéir; and while he
disclaims the Canon law as being: of any binding. authority

- in this country, yet he admits its respectability in all mat-
ters of example®. He says, “ The Popes of Rome, in
¢ imitation of the Civil law, made a body of law of their
%¢ own; which, because it was compiled by churchmen, was
* % called the Canon Law ; and though it has here no posi-
«# tive authority, as being compiled by private .persons at
¥ the desire of the Popes, especially since the Reforma-
- tion, yet our ecclesiastic rights were settied thereby be-
-¢ fore the Reformation : and, because. many things in thst
-# Jaw were founded upon material justice, and exactly cal-
¢ culated for all ehurchmen, therefore, that law is yet much
- yespected among .us, especially in what relates to con-

¢ science and ecclesiastic rights.” {

~:Having, I am afraid, said rather to0 much uponthmm~
troductory point, I will content myself with drawing from
it this general inference, That, whereas the Canon law was
every thing in this country, with-the exception of the supe-
riorauthority of Parliamentary enactments, and that it be-
‘came the root of many of -our best and wisest institutions,
(though, since the Reformation, it has lost much of its autho-
‘rity) ; yet, from the constitution of -our consistorial. courts,
they are still bound to pay the greatest attention to it. : To
this extent I go at present, and no further ; for I am only
“offering an answer to the observations of the. pursuer, who
-enideavoured to-make out, that ‘coumtries in which the re-
. formed religion has been received, ought to reject it alto-

T, :
‘Looking to the particular question which your Lordships:
.have here to decide, it is not only a consistorial question,—

"*B.Ltit1
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that is obvious -—but:tmoaeofthoseconpiaﬁomlqnms |

" . -originating in ‘the Canon law, -and it ‘has .actually. been

.. adopted from thence into the law of Soetland.. - _ .
. The origin of this law is not traced to an earlier penod\
- than the rescript of Pope Innocent I1I, which I am now to
. read to your Lordships. Before I read it, however, I capnot
. help alluding to the terms in which this rescript was mention-
" ed by the counselfor the pursuer. The Court was told, in the
‘most authoritative. manner, that it ought not to pay the
least regard to it ; because, forsooth, it was not the judg-
- ment of a court of law, deciding upon legal principles ;, but
" the ipse dizit of anarbitrary and infallible Pepe, who was no
_lawyer, and whe decided the question by his own mere will.
. ‘Though it would be very impertivent, in me to enter in-
. to & general history of the. Popes, yet 1 eannat help allud-
_ing to the particular character of Innocent III., the Pope
who pronounced the rescript in question. He was.the most
. emiment person of his time; and is an object of very particu-
lar notice in'all the histories of that age ; and I will-take
. the liberty of reading an account of him from the writings
of an author, who was by no means a very partial friend
of Popes in general, and, therefore, is the more deserving
: of notice. from your Lordships, when he does speak of amy
of them in favourable terms. I allude to Giannone, ia his
. History of Naplqs. 5

Lord Jusrice CLERk.~~That book contains the best ac- -
- count of t.he feudal system which is to be met with any where.

'

Mr Tuousou —He does not overlook the character or’

. merits of Pope Innocent III. In mentioning his elevation
to the: Papalchw he says*, < Ma ecco, che dopo questi av-
* vemamenti Papa Celestino, che sette anni avea governata la

- . * Lib. xiv. cap. l.
. e
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' @ Chidsa, si morl in Roma Pottavo giorho de gennajo dell”
" «anno 1198, ed in suo luogo fu eletto Giovanni Lotatio
¢ Cardinal di S. Sergio, e Bacco di nobilissima stirpe, gio--
- % vane di non pill che trenta anni, ma di grande avvedi-
“ mento, ed il maggior letterato, e guireconsulto di que”
¢ tempi, che Innocenzio ITI: nomossi,” © And, . in another
. place, he describes him more particularly, in these words % :
- ¢ Pontefice a cui-molto deve la Chidsa Romana, perche
“ colla ‘sua accortezza, e molto piu per la sua dottrina, s
« ridusse nel pn‘x alto, e sublime stato, e chea avea saputo
“ soggettarsi quasi tutti gli stati, e principi d'Europa, i
* ¢ quali da'lui eome oraculo dipendivano. E cotanto era
¢¢la riverenza del suo nome, che ridusse Alfonso R. d’Ara-
« gona a rendergli tributario il suo regno, e di farsi uvom
¢ ligio della Chiesa Romana, e volle da lui essere in Roma
¢ incoronato, il che a sua imitazione fecere anche altri Prin.
“cipi. Egli come dottissimo in giurisprudenza chiamé in
¢ Roma i maggiori personaggi a-comprometter a lui le lbr
- % differenze, ed a contentarsi, che dal suo giudicio fossero
¢ terminate : quindi le pit gravi, e rinomate controversie
“di Stati, e di Prelature in Roma si riportavano. Quintli
& abbiamo tante sue epistole Decretali, délle quali sin da
< questi tempi ne fu fatta racooléa, e data a leggere a’ studenti:
“in Bologna; onde poté da poi Gregorio IX. fondare piu
« gtabilmente la monarchia Romana. Fu studiosissimo delle -
¢ leggi Romane, e particolarmente delle Pandette;. e fu-
¥ perci riputato uno de’ pit grandi giureconsulti di questi.
% tempi, che fiorivano in molte citta di Italia, e particelar-
¢ mente in. Bologna, resa sopra tutte le altre illustre per la
"¢ famosa 'aecademia di leggl, e piu per Ugolino ed &one,.
¢ che an questi tempi vi fiorivani.” -
Your' Lordships. here see, that this' Pope was not the:
" ignorant, the arbitrary, or the capricious person, -that he

® Libs xv.cap. 4.
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was ealled yesterday. - And it is: this person, whowe re.
script, sanctioned as' it has been, by the laws of alit
Christéndom; excepting the law of England, I am now
to read to the Court. It is to be found in the Detretals:
of Pope Gregory the: Ninth, B. iv.t . 17;, which trests of®
Qsi Filii sunt legitimi, § 14. of thattitle. And, by the v wayy'
I wo1ld observe, that this title of the Canon law may be’
quoted in this Court, not only as giving rise to the ques-’
tion which I am now arguing, ‘bt as the foundation of all’
the law of our- courts, as to the constitution of - memage by’
promise and copula; and by habite .and repute. ‘It is 4"
these terms:—< Ex tenore literarum  vestrarum  nobis in<
¢ potuit, quod cum G. vidiam heereditittem quotidam ‘R.
“ mariti sui sibi-et pupillo filio suo restitui poetulaa pars
« adversa 'petitionem &jus excluderet, pro eo quod: R. riid
“ ritm ipstas videe de adulterio genitum asserebat: pro
* ponens quod dicti R. pater vivente uxore legitima, quan-
¢ dam aliam Maritiam nomine superduiit, ex qua prisfa.
 tum R. maritum ipsius vidue generavit. E tontra vero
" ¢ pars vidase respondebat, quod cuth Maritia preefata nes-
% ciens quod dieti R. pater alium ‘haberet uxorem’cum' ed
< in facie ecclesiee ¢ontraxisset, ejus filins, quem:suscepit ab
% eoy legitimus debebat haberi, cum non debeant illegitinmi
¢ reputari, - qui de. adultera -comscientia non nascuntur.
« Cumque super hoc diutius fuisset in vestra preesentia li< -
€ tigatum, et nonnullorum: prudentum sententia, quorum
¢ concilium requisistis, in hov invicemn discordaret, se dux:
‘istis Ap. consnlendam. Nos igitur ‘intelligenites quod
“ pater praedicti R. matrem ifiius in faciem ecclesite, igna-
“ram quod ipse aliam :sibi -matrimonialiter* copulasset;
% duxerit in uxorem ; et dum ipsa conjux ipsius legitima
‘¢ putaretur, dictum R. suscepit ex eadem ; in favorem pro:
¢ lis potius declinamus, memoratum R. l.egmmum repu-
LU m" .. s
‘ " 2
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Your Lordslnps will rémark the manner in which this
réscript is expressed.. '
-% From the tenor of your letters, it has been made known
" to us, that G. demanded, that the vacant inheritance of the
deceased R., her husband, should be restored to herself:
and her pupil son. The otheér party would have excluded:
 this-petition, on the ground, that R., the husband of- the"
said widow, had been born of an adulterous-connection ;.
in so far as the fathet of the said R. had, during the life
of “his lawful wife, taken another wife, of. whom the fore-
said R., the husband of the said widow, was born. It was
replied, on.the part of the widow, that, as the second -wife-
had married the father of the said R., in facie ecclesia; in
- "ignorance that he had anothér wife, the child which :she
bore to him ought to-be legitimate; because no- children
ought to be looked on as. unlawful, who :are not ‘born-of
conscious adultery.” ‘The Popeobserves, That this had been
long hhgabed and. that there had been great differences-
* ghout ity in the opinions of learned mien;. and proceeds:.
¢ Intelligentes ‘quod pater preedicti R. matrem ipsius in
¢ facie ecclesise, ignaram quod ipse alism sibi matrimonig-
¢ liter copulpsset, duxerit in uxorem, et dum ipsa conjux
* ipsius legitima putaretur, dictum R. suscepit ex éadem,;
¢ in favorem prolis potius declinamus, memoratum R. le«
¢ gitimum reputantes.”

- There is a complete analegy between the twe cases, with
tbu difference in my favour, that there the status of a'living
- thai was not in question, as it is in the present case.

.. Your Lordships are told, in.the narrative of this case;
that it had been .the subject of a long litigation, and the
" occasion of great-difference of opinion. You are not told
" that all the lawyers were against the legitimacy of the-child :

you are expressly told, that there had been great, difference
~ of opinion ; and looking on the case as in some degree a new"

-
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vhe then, ‘though even of this we are not dlearly informed,
- there is no wonder that there had been such a differenice of
opinion. And here your Eordships see, that, on'conside:
ration of the law, and not on matter of caprice or arbitrary
power, this most learned and dignified lawyer gives his
opinion in the matter, in words most modest, ne doubt, but
just on that account eatitled to the more whgbt,mfavout
of the legitimacy of children in such situatisns. .. . .

Such. were the resoript and the opinion of Innocent ‘IIT.
and I need not, tell your Lordships, for the fact is ad- -
mitted en ihe :other side of :the -Bar, that that decision
has not been comidered as bad law by the Canonists}
u the contrary, 1twuexpresdyrecavedasagenenlmle
of the Canon law, and was published as such, hymm:..
tion among the Decretals of Gregory IX. . )

.Many of the commentators haye written at lasge. npu
sthe Canon law; and it cannot be disputed, that:that deoi:
sion has been admitted as.a good ome, by every author on
ﬂnCﬂonontbewal law,andhasbecn calledamndand :

" . legal determination. -

. I could.occupy hours with - quotanons fmm various au-
" thors. on this -subject, but I will only give one of thcm,
which I have selected . from| the rest, merely beeauseyour
Tordships-will not.suspeéct him.-of any improper preferenee
of the'Canon law over the Civil. I mean Cujacius, in-hi§
:Bolennes Recitationes, on the 2d, 3d and 4th bouks eof the
Melals,whonysagreltdealontbe title, Qui Filii sunt
~ lagitsmi,. in which the.rescript of Pope Innocent FIL. is
inserted.. If it was not - from a dread of fatiguing your
Lotdshlps,lmuldreaqunypamgesfromdmboak of
cases, where there was found to be fullgrmmdfor an:
. nulling marriages, and yet the nullification of the

was held not to' be enough to.take away the legitimacy* -

of the children, The passage more immediately relating
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to.the seecxipt: of Innocemt I1L., and to the present cass, ixin

these words®: < Mater quse gerebat tutelam fihii impuberis

“'a pwesane.invito petiit hwreditatem, qua ab.avo ad pa-

£ Avein -ejus, Ioaritum-suum -pervenerst, et a patre ad-fi-

## fium pumessmms jure.. Bxcipit . possessor, patrem pu-

¢. pill sui non fuisse:legitimum haredem avi patris sui, eo

%, quod ex:adulterio avus eum sucoepisset, puta ex alis mu.

« liere cum ea contractis nuptiis viva priore uxbre,etpos

1 J4m in condpectu ecclesize. . Recte decernit Pontifex, ig-

". % morantiam. mulieris pupillum excusaré, ignorantiam- se.
#.cundee uoris, utin cap. 2., & c: 10. 5. c. ult. § pen. dé
% Cland. Despons: et ideo. pupillum essé legitimum.”--
-*-Cujaciug in this place, gives no extensive commentary om
ﬂfuputicular text, because, in & previous passage; he had
given a long commentary on a similar or .analogous cases
bntntvutheponnveopmmnofthat lwyer thaz the re-

_ senpt was a good one.

. 1. It:is not. disputed, even qn tbe ot.hernde ofthe Bar,
$het bona- fides serves to légitimate the children in cases of
incest, and incapacity by being within the forbidden degrees.
They endeavour 1o rear up a distinction between marriages
which are null, and marriages which are.only voidahle
but they admit that bpna fides will legitimate the éhildren
of prohibited marriages. I could read many. passages to
yonr Lordships, as tothecasesofsmhbonaﬁdam ithese -
dwo clages of marriages; but all:this is admitted by the
afber pacty, aod I have a grest real yet to say upon otber
pars of the case. The doctrine which I-am now maintain.
ing is ingagporsted into, the law of every Christlan covntry
in Enrape, with.the.exeeption, perhaps, of that.of England,
and gven.of that I am by no means satisfied. -~ . - .

.. I-shall proceed 20w, to:consider' haw: far. the argument

. d tbepnnue:suwdlfounded that: tlmpnnmplebum

FESTINYY
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‘been adumitted into the law of Scotland. And,I think the.
-anthority of our writers, and the opinions which they held’
mﬂm subject, warrant me in asserting that thé doctrine,
thich I now contend for, has struck its roots very deep into,
tbelawofSoodand. That such was the fact, [hopetobe'
able to. satisfy your Lordships by a reference to- every au-,
thority in our law,_compiled since the Reformation. As to,
any writers previous to_that time, you will not be surprised ,
that I cannot say much, when you consider that so many of |
our writings were destroyed or Jodt at that time. .
Balfour was contemporary with the Reformation ; but his,
'eolhctwu was made at an early. period of his life; before
those questions came much into dispute, and your Lord-
ships will zot be sur.pnsed that he does not say muuh,
-sbeut jt. . . .
;. But the Rpg;am qustatem iss. vety- “exéellent authonty
ypon thisipeint ; and, though it is-now admitted not-td be,
. soold as the reign, of David the- Flrst, it is at least prior to_
‘the middle: of the 15th century. * In B. ii. cap. 16. § 78.
and 74. are ﬂxepe words:— §i in vita lhcujus viri uxor'
o ‘.sua fnen!; ab £0 separata ob ahquam sui- oriminis, turpttu-)
« dinem, nullap “vocem .clamandi- dotem habere potent.
« Ider dico, #i*fuerit. ab €0 qeparata, p:opter pa.rentelam.
“,Et!am:nhbazgwpoamotaaehcreda etdejm
 regmi  patri succodent. jure: h¢redstano" "This, to be
ww,:qnott,hqpaaeofanmpedlment arising from ‘a pre-,
qoatrsct & hut it is;s,case of an impédiment, equally strong,
of :a. party. that, qa.npotmsrry at all onaeeountofconsnn-
gmgu;y ;. that is, of a1 ipcgstuous oonnexlon
A8 to the passage. in t,he Regmn, it is a little extraordx.
m,t.}m,atnnothbefound in all the ‘manuscripts ; ;md:
IMque read a, passage to shew the opinion of pnel ,
lencned lawyer with regard to it, and s tothegeqeralef-
Asctiofithi Imqﬁda.—-l mean $kene’s noto oo what Lhaxc
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Jjust read, He says, *“ Hunc locum restitui, veterum cotf- ]
“ cum- fidem, et*jus Canonicum sequutus. - Parentelam"
“ autem . intelligo vel consanguinitatem vel affinitatem,
“ propter quas infra certos gradus de jure pontificio dis-
¢ solvitur matrimonium, nisi Pape dxspensnno intervenerit.- -
s Muher itaque propter parentelam a viro separata, ' nullam‘
“ dotém petere poterit; tamen liberi ex eo matrimonio-
) prom‘eah, etigm ante sententiam dissoluti matrimonii, legi-"
“ fimi sunt, et jus successionis obtinent; quia eorum’
“ causa est favorabilis. Ideoque cum de eorum oondmme
¢ agitur, tempus non solum contracti matrimoni, sed’euam
< conceptionis inspicitur. FEtenim liberi legitimantur, -per”
“ nuptias contractas, videlicet bannis solenniter inde editis,-
¢ impedimento nullo comperto, et altero conjugum bonam
< fidem habente, tempore matrimonii inter eos contracti.” '

-This is the doctrine laid down by Skene, who coulid not
have been ignorant of the decretals, ‘but must have had
them in his eye at the very time when he wrote this paseage 5
and he says; that if all the conditions have been comphed‘
with that the law requires, 1toughttobeagoodmamage, '
to the effect of legitimating the children, even if the war-’
riage itself should turn out to be null and void.

Your Lordships will now turn to the writings of a lawyer
negrly contemporary with Skene ; I mean Sir 'l‘homas Craig.
You have heard many remarks which I must: say were ra-
ther-cavilling, from the pursuer, as to this writer. ' I know-
well, that Craig has laid down many things which-canmot: .
be admitted as law in this country. Many parts of his feudal
doctrine may be called in question, as being more of a foreign
than a Scotch complexion; but by far the greatest part-of
his ‘book i most unexceptionable; and I am - entitled. to'
hold, that, with whatever foreign matter he has in somé
placés blended it, he has at least given us all that wasin

bis ﬁmchw in Scotland. But our law was not then' ripe, .
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Yy any means, and ‘he. was wmeumesobhgedmgotoﬁ).
mgnlnsmﬁllupthesystem in those pam in which 1t
‘was deficient.

Onthmpm'ucularsub.]ect, I mpresenﬂywshewyour o

Lordships, ‘that Craig lays down, not the particular doc-
trines of the Canon law, but what he knew, and gl -the’
guthorities of his time knew, to be actually part of the liw’ ®
of Scotland, in the matter of bastardy and legmmatnm )
- Among a great deal of matter relating to this subject, he
says®,  Sed advertendum est, totam hanc queestionem lro- ‘
« die ex jure pontificio pendere, cum sit quaesno quee pro-
« prie ad conscientiam pertineat. Ex quo jure, multi etiam
“ in matrimonio nati'non sunt legitimi'; multi, nondum ao-
 lemnizato matrimonio, legitimi. ‘
« 18. Ut id planius fiat, sciendum matrimonium ali-
*“ quando de jure, aliquando de facto contrahi. Prius vo-
“¢ catur justum matrimonium et legitimum, i. e., cui neque
“ lex neque jus obstat, quo minus copulare contrahentes
« possunt. Quod autem matrimonium dicitur de facto con-
* trahi, illud ‘est quod habet impedimentum a jure vel a.
“ lege, quo minus illud a principio consistere possit, veluti
“ g alteruter antea conjugatus fuerit, nam stante priore ma-
“ tfimonio, et vivo conjuge, neque vir neque uxor contra
“ here novom matrimonium potest ; drm}vendaque “est
_ % semper illa conJuncno, cum vir vivente' pnma éonjugey
% alterius conjugis vir esse non possit, nec uxor alterius
¢ mariti uxor) vivente primo marito,” &c. ' And, after
mentioning the prohibited degrees, and marriages dissolved
for adultery, he says: ¢ Sed ubi ab initio matrimonium
% non stabat, nec stare poterat, propter impedimenta quee
“ proposui; aut ea impedimenta nota erant utrique parti
"% gut alterutri: si utrique, filii sunt illegitimi; quod si alteri
“ tantum, alterius bona fides, ficet non sufficiat ad confir-

" © Book il. Dieg. 18. sect. 17.
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* mandum et.stabiliendwm matrimeniuny, suficit tamen ad .
*§ Jegitimationem -prolis; nam jurs pontificia favent magu .
¢ legitimationi liberorum ex hoc matrimonio, -quam ipsis
o coq)qubus, .adeo ut multa habeqntur -in - jure pontificio
¢ gquse matrimonium dirimant, non tamen' ut liberi:sint il

W faciant. - Quid s, constante adhug taki mammo-
“.piq, ‘quod de facto celebratum est, notitia impedimenti
“,ad utrumque conjugem pervenerit, statim se & mutua oo,

- ¢ habitatiope separare - de{tent et, si qui ‘postea inter eos
“ progucantur liberi, illegitimi sive bastardi pascumtur,
« ¢ manentibus in suo legmmorum statu eis qui ante noti-
« ¢ tiam concepti sunt.” And, in section 19. he goes still
farther t==<¢ Sed si unus tantum conjugum sciverat, alter. '
¢ non, alterius bona fides ad legitimationem sufficit. Si da
¢ impedimento judicium .sit suseeptum, lisque-contestata,
“.nondum mala fides utriuaque inducitur ; cum constante
“ .matritonio, et non per sententiam dmoluto, neuter cons
<¢ jugum debitum conjugale altexi denegare debeat : sed per.
¢ solam’ dissolutionis sententiam, mala utriusque fides ax.
¢¢ guitur: ita tamen ut fili ante sententiam concepti aut
« suscepti legitimi nascantur, non post.”

.4According to this, it is not till sentence of dxssolntlon
actually takes place, that the legitimacy of . the chxldren B
gt pll affected ; and it is only thatof the chlldrennfterwuda
’born which is so. ' -

fIn.the same and subsequent sectxons, Crmg eontmuu
ithis discnseion ;. and the Civil law is repeatedly referred. to,
‘not with the view. of edopting it; but with the view of shew-
mtba.tnwnsnotthelawof :this country. But there is
190, sugh. cantion given with regard to the Canon law ; and he _
ends the. whole with the passage commepted on by Mr Jx¥-
FAREY :— Hee sunt que. de bastardis tam jure Civili quas -
“¢ Canonica.quo hodie, utimur prescribuntur.” - Whence it is
Auite clear,that the guo. hodie ulimur was meant to be ap-
plied solely to the rujes $aken ;from ‘the -Canon law, thus

>
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elqniymavmg-the ove and rejecting ‘the uther, not’merely
. froam bis owii private opihion, but ds acknewleding thé
epinion of lawyers, and reoommendmg’hls ﬂnstmeuon to dle
n&)pnon of the'courts of this country.

: Béfore quitting this matter, I shall only add w.dmgnd
m&e priticiem of the pursuers, by which they endeavoureﬂ

td-shew, - &hatCralgonlyspokeofahmltedorha]fl itie' .

saxtion, that if they will shew me any part of his vmtmgs,
upon which suchi a meaning can be put, I shall be’ very
miuch obliged hothem, for I have been unable to dnscover
it. But if the doctrine of Crmg be a bad one in itself, it
oannot possibly be mended by any such lLimitation.

. And-now your Lordships will attend to the opinion of

Lotd Stair. I-am ready to admit that he did not know of

amy recent ease upon the subject; and that, in the very
sbanty praeuckq from which he formed his wonderful gys-

tem, which is founded altogether on afewr : ciises. -

of .this Court, chiefly in his own time and that of Du-
-y, he has not discovered any thing in favour of the
opimian of Craig. Bat that does not affect the question.
Mr.Jerrrey maintained, that’ Stair begins by telling us
what was the law of this eountry with regard- to bastardy,
anil that then, by way of amusing or instructing his read:
‘ars, ‘he went inito the disoussion of - foreign matters qitite
distinct from the law of this country; and- that ‘he has
eombined, with his own duqmsmon upon the law of bas-
tarely, a set of limitations and qualifications about some:
thing else, not at all in point to the question before the
Comrt. Tlnsusovery wild an idea, that, with all the ex+
treme ingenuity of my friend' on the other side, I cannot
believe it made any great impression upon your Eordships.
. The opinion of 8tair is thus expressed®: Those are bas-
tards “ whose parents were married and in capable degrees;

_‘B.li!.t.&uet.‘!.
I .
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* yet the marriage was inconsistent, because of some- impes
<« diment, as if either party was married before, and the
< other spouse in life, whether that were solemnly or pri-
< vately, by promise of marriage and copulation following;
« in which last case, if the impediment be secret, and not
« known to both parties, Craig observeth as his own opinion,
« and the opinion of the Canonists, that the said impedi-
< ment, though it be sufficient to annul the marriage, yet
“ not to take away the legitimation of the. children.jpro-
“createddunngthebonaﬂdaofanyofthepnmubefom
¢ knowledge of that impediment.”

Here, undoubtedly, the authority which Stair states, as

!heonlyonewlnch hechosetota.kemmwortofhmown
opinion, is that of Craig. But Craig's opinion was not ss
tnabstractorgenerallaw, but as to the law.of this coun-
try. And as such, and as an aathor whem Stair quotes on
all occasions, even when he differs from him, and says so,
he is here quoted without any hint whatever that he enter-
tains doubts of the soundness of his opinion, It was not
the custom of Stair so to bewilder his readers : whenever he
differs in opinion from any person whom he refers to, he
tells us that he does so. I am therefore entitled to believe,
that he held the opinion of Craig as a sound one upon this
point, and that, in referring to it, he meant tqdelmbe it as
the law-of Scotland.

Such is the view which I flatter mynelf your Lolddlql
will take of this part of. my case; and, therefore, without
wasting time in a more full refutation of this part of my
friend’s argument, I cannot help flattering myself that a seri-
ous perusal of this passage of Lord Stair. will satisfy. yon,
that he was recognising this as a qualification of . the gene-
ral doctrine which he had been laying down on the mlgect
of bastardy.

On this subject your Lordslnps Jnve also lheqﬁnmni_

.
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L.ord Banktcn and Mr Erskine in favour of my argument.
Lord Bankton says®, ¢ By the Canon law, the bona fides
#¢ of either party was sufficient to support the marriage in
. “favour of the children, so that such as were procreated
% before the marriage was declared void, were esteerned
¢ lawful ; And, by the law of England, if a man marry his
¢ sigter, they are husband and wife till divoree, and the
¢ children lawful ; and if the husband die before divaree,
4 the wife is entitled to a dower.

. - % The Canonlaw is very much regarded with usin maﬁeu
¢ of marriage ; and, therefore, it may be justly thought that

« the bona Jfides of either of the parties will be sufficient for -

“ legitimacy of the children. ~ Such dona fides will be the
- more . easily presumed, if the marriage was' publicly so-
¢ lemnized, thgn when it' was clandestine. The learned
% Craig is of this opinion, and that mala £ides cannot  be

)

¢ induced, but by sentence of the proper court annulling .

¢ the marriage ; and as this is likewise the opinion of other
.« foudists, it is highly probable the same rule will be fol-
¢ lowed with us. As to the wife; ‘In such case, if she was
¢ holden and-reputed lawful, and the marriage not chal-
. lenged, in the husband’s life, she is, by express statute,
¢ entitled to a terce, and will bruik it, till it is found, by &
¢ sentence of the proper court, that she was not a lawful wife.
“ It may be thought, from: the latter part of this statute, .
' that the widow loses her terce after sentence, finding that’
.“ she was not the deceased’s lawful wife, though the mar-
‘ nage was pot challenged in his life; but I conceive that
« this must be understood of the case, whete there was no
% actual marriage solemnized, but only gohabitation, which
% might have been in the'way of concubinage ; for if she
. was de facto his wife, bona fide married to him, and the

“ marriage not called in question durmg the husbsnd’s

© Inst b it Gosect, 8.
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% life, it follows; from'what is above said, that she is en-
« fitled tb her terce, in the same manner as the children to
#¢ their legitimacy, and to succeed to-their parents and’
< other relations, though there was a legal impeditent,
“ by consanguinity or ot.herwxse, suﬂiclent to haVe nnnulled
¢ the marriage.” -

It is admitted, even by the other party that Loul Bank-
ton, referring no doubt to the Canon law, lays it'down as a
doctrine, which, though he was' not. aware of any decision
on it, yet was recommended by the authority both of lawyers
and of the laws of every other country; and he, at least, -
had no doubt as to what would have been the decision of
the Court of Session, if the question had occurred in his
time. Bankton, when he wrote that work, was aware of
the case of Campbell of Carrick, in which this very point
came under the discussion of the Court, though it was not
necessary to decide it directly. Of that case he could not
have been ighorant and he held, that if the question had
gone on to trial, it would have been held to be part of the
daw of this country, that the bona fides of one of the parties
was sufficient for the legitimation of the children.

Mr Erskine's work contains a passage’very newly of the
seme nature as the one from ‘Bankton, in which it is laid

" down as part of our law, and held out as having been derived
from the Canon law, and from the opin'ions of Craig, Stair,
and Bankton. His words are #, ¢ As all marriages reproba-
¢ ted by law, whether on account of bigamy or propinquity

% of blood, are utterly null, the issue of them must be ille-

"¢ gitimate, in the same manner as if* they had been born out
¢ of wedlock ; but if either of the parties were, at the time
< of the marriage, ignorant of the near relation they stood
¢ in to one another, or of the prior marrisge, the dona fides
< of that party, though it could not make the marriage law-

*® B, i. tit, 6. sect, 51.
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- ¢ ful, had, by the Canon law, the effect of legmma&ng thg
- ¢ jssue, provided the mamage, labounng under the nul-
¢ lity, had been solemnised in-the face of the Church.
-4 Craig is of opinion, that such of the children as are pro-
« created after both partids have come to the knowledge of
¢ the fact which made the marriage unlawful, are to be
- «.reputed bastards; but that the ignorance of any one of
«.them ought to support the legitimacy of the children be-
« gotten prior to the decree by which it is declared void ;:
-% because, till then, none of the spouses ought to declme
¢ the conjugal duties.”
- But though, perhaps,'there’ has- been no decided. ‘case,.
and: though the opinions of lawyers cannot be quoted to-
your Lordships as authorities, any more than the opimiohs
of minorities, of which the counsel for the pursuer spoke:
* yesterday, yet they are well worthy of consideration, as.
giving the opimion of the country, or of the Bar for the:
time, in any case like this, where we are-treating of the his.
tory of any branch of the law. At a former period of this:
question, therefore, I took soine pains to look into the
pepers in the case of Campbell v. Cochrane. Your Lord-
ships know, that the case there was, that'a marriage took
place. between Campbell of Carrick and Jean Campbell,.
some time after, another marriage with. Magdalen Coch-
rane, which had been kept secret for many years ;—at least
" no claim had beeni made by her upon Carrick during twen-
ty years that he lived with his second wife ; - and he wis
allowed to live with her during all that time unniolested: by,.
and even in the sight of Magdalen Cochrane, who:called
herself the first wife. After his death the question came:
on as to the rights of the two persons claiming the chiaraé-.
ter of - his widows. And the point of law really at' issue-
was, Whether the boria fides and ignorence of the secondi
wife, sanctiored by the long silence .and- complete- male
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jdaofd:eﬁrst,wasnot sifficient -to found & plea of ‘per- |
ponal ob)ectnon, by which the first wife could be excluded,
.even from proving shat she had ever been married to him:?
.'That was the question directly it issue in that case ; but.in
argumg that point, a great deal of discussion was thrown:
.in as to the effect of the bona fides (even supposing the first
* marriage to have been made out) of the second marriage, .
_both on the wife’s clmms as widow, and on the children’s
.right to legitimacy. I 'shall read only one passage on this.
pomt, which I have copied from one of* the ongmnl plead-
ings for the defender.
¢ Supposing the pursuer to have been married to the
. %'Captain, as she asserted, it would by no means follow
¢ that. she was entitled to all the nghts and privileges
- ¢ competent to, and provided by law, in favours of a law--
¢ ful wife or widow ; for, since she had concurred with the
¢ Captain in a most notorious cheat, which must have
.% been the case, upon her supposition ; and since that cheat

[

. .*had been carried on during the Captain’s life, the defen-

- ¢ der Mrs Jean Campbell, who had performed her part-

.% of* the matrimonial contract, must be entitled to' démand

s¢ performance of what the law gives a wife out of the hus-

. .%“band’s effects; and that. the pursuer must be removed

. personali objectione from competing with her.”

. From what I have already read, your Lordships will have.
observed, that that case was different in many respects from
the present; because there, there was mala fides on the part
of one of the partiés to the action. I quote this only to illus-

‘trate the next part of the argument, which goes to shew, that,

-in the-opinion of the lawyer who argued that case, an inces-

.tuous marriage was weaker, in point of effect, than a second

-one, contracted bone'.fide during the subsisterice of a first ;
‘and it will be observed,’ that, in arguing his-case, he consi-

flers the privilege of the daughter of the second marriage
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- 1b bé quite.udquestionable; for he. proceeds: ¢ And toril-

. % lustrate ‘this, defence, it was no néw thing in the law for

.  a marriage to be ‘unlawful ; .and yet the wife-and child-

.“.ren to be entitled to all the privileges consequent upon

. ¥ a lawful marriage. Where marriage was found null,as

.+ % being within. the prohibited degrees, the fact being un-

- % known to the -parties, or to either -of. the . parties, -the

- % bona fides had the effect to make the. children be consi-

.¢¢ dered as legitimate, 50 as to.be entitled to succeed to their

- ¢ father’s estate; Reg. Maj. lib. ii. cap. 16. sect. 74.; Craig,

- ¢ Jib. ji. Dieg. .18. sect. 18.- . If the ‘children in such a

: ¢ case be legitimated, surely the present case was equally

« strong, if not stronger, in favours of Miss Campbellithe
% only child of the marriage; that the mother's bona fides

* < must ipfallibly. have given her all the privileges of a

¢ lawful child. Had her father preserved his estate, she
‘“ must have succeeded to him; and she muat have ‘been -
. % capable of every succession which coubd befal the lawful
- ¢ daughter of Campbell of Carrick : And if these were un-
"¢ questionably the privileges of the daughter, how culd
“ any one hesistate for .2 moment about the -privilege of
- ¢ themather ? How could even the pursuer doubt, but that
- «%.the mather’s bona fides must have entitled her to all the
% privileges of a lawful wife, as well - as it entitled the
- daughter to all the privileges of a lawful da.ughter ™
This, however, was not the point properly at issue in that
_.case, but. whether the first wife wasto be let into a proof of
-her alleged marriage;.a point of great consequence no
..doubt, but one which rendered a direct judgment on the
. present subject .unnecessary ; but ‘they founded upon the
- doctrine which I -am now maintaining in the course oftheir
argument as a matter totally unquesuonable BRI AR
This certainly; however, was nothing else than'the opi-
-nion of the lawyer who wrote the paper from whence I'have
¥
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wkenit: But your Lordships have also what is ealled By
my- fitiends the obiter dictum of 3 minority of ‘the Court,
. which it.was alleged, they were in some unaccountable man-
1mer.obliged to throw in,—as.a sort of ruse de guerre,—or
sqmethmg to save themselves in their retreat from & deci-
-#ion, in which their opinion was overruled. But from the
wnyxnwhzchthxsa]legedobdcrdzdm:smenuomdmthe
.weport, your Lordsbips will see that this idea is altogether

- unfounded ; that the Judges of that day unanimously enter-

-tained the opinion, that the child of the second marriage-

~-wgs legitimate ; for it is quite clear that Evan the minority

held it; and from the whole nature of the report much:

- more must the majority have done so.

After recording the arguments, in the course of which he-
. gives a great deal of what is contained in the papem,, the:
- reporter proceeds: :

“ Such of the Lords as were for the interlocutor (whxclr

. . % had allqwed & proof of the first marriage), declared, that,

. % whageyer was the issue of this question, the daughter
. % would ‘be legitimate, from the mother’s bona jidn s and

+ ¢ they inclined to thipk Magdalen Cochrane’s conduct

¢ would be 8 sufficient ground for Jesn Campbell's being

. “preferred to the emeluments due to a widow, but that.
. % she could not thereupen he preciuded from provimg she-

¢ had really been his wife. The Lords remmed wnb an.
< ingtruction not to allow a proof.”

- To my understanding, it is chear to demonstration, that
. those Judges who went the length of pronouncing that dé-

. cisiey, must have gope the length of the minority aleo,
. which was a step. much less difficult, and much less delicate,
. than the on¢ which they decided. Your Loxdships cannet

have a doubt upom the subject. ¢ elearly was the.opipien -
. ¢f the whole Cowrt. Aadit was entertained, not.on a iat--
iermerely thrpwnont a& randons at the bar; but.on one:
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which had béen deliberately argued by the partiés. Thewe.
isho doubt at all, that, aceording %0 the opinion. of 1the
Jdudges who sat m thijs Qouet in the  year 1740, &' party
thmdmatmn of.: my client must have been suvepssful. :

" Lerd Mmmw.nmn, was not the deeision in that case
a}temd an the House of Lords? \

Mr Tammm ﬁ-.Yes, but it was nkered of-consght of the
'pumes; for 3t would appear that the first wife, Mrs Cogh-
vame, failed altogether in bringing proof of her. averments
“Fhe fact gs .to ‘the appest was, that the case having re-
tyrned ¢o the Commissaries, an iaterlocuter, in terms
of the abovementiemed ipstroction, was pronounced ¢
And, by a sabsequent interlocuter, they ¢ found the
*¢ facts, cirowmstances, and qualifications, as proved by
#.the writings and documents. produeed: for, and the de.
$¢ positions .of the witnesses led in behalf of, the siid
s Mrs Jean Campbell, relevant to infer marriage and legi.
s¢.qimation ; and found, that the deceased Captain Jolin
%.Campbell of Carrick, and. the sgid Mrs Jean Campbell,
$¢ ware husband and wife : -and, therefore, found ‘and de.
“claredmbehdf of the said Mrs Jean and Miss Jean:

s Campbell, conferm to the conclusiens of the libel ;..and

s found, that thesaid Magdalen Cochrane was ban-ed, pers

% somali-eaceptione,. from being admitted to prove that shé
+ % was married to the said Captain. Campbell before his mar.

« riage with the sdid Mrs Jean Campbell; and, therefore,

¢ dismissed the process of- deelntatorqtha' instanpe, and
« ahsolved the said Mrs Jeatt ‘Canspbell umplqcavr there-

% from, and degerned accordingly.”

-This, and the preceding interlocytors, were aﬂm‘wﬁd:
appealed frem by Magdalen Cochrane, on the ground
that she ought, not to bave been pveciuded frem beinging:
forward the evidenoe of her .alleged. marriage. . By this

re
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time,thefawof the case hadeomeoutsomonglyinﬁf .
vour of Mrs Campbell,- that it was not deemed of any im- .
portance to rest on the preliminary objection to the counter-
claim of Magdalen €ochrane ; and, eccordingly, the appeal
did not proceed to a hearing, but ¢ the interlocutors com--
< plained of were, by consent of the respondents counsel,
“ reversed, except such part thereof as remits the bill of
¢ advocation and cause back to the said Commissaries.”
This important fact is expressly stated, in these words, in
the case lodged for Mrs Campbell, in the appeal afterwards-
taken by Magdalen Cochran against the judgments of the
Commissaries, and of the Court of Session, repelling her-
claim, and sustaining thevalidity of Mrs Campbell's marriage:
In these circumstances, the original judgment of this Court,
on the plea of personal exception, stands entire, and may
Bow be-founded on as a precedent, entitled to the serious
consideration of your.Lordships. The circumstances of
acknowledgment and homologation, as well as of a fraudful
concealment, if there were any thing to have been conceal-
ed,are,mthepresentcase, as strong as in the case that
has been quoted. In giving effect to the personal excep-
tion in'the above- case, the Court had to set aside, not
merely the claim: of a third party to .a contingent. pecuniary
interest, but of one of the parties-to an alleged marriage;
whose character and status were to be materially affected .
by the issue. But, ip- the present case, it is never to be

" forgotten, that no question of status, excepting that of  the -

defender himself, is at issue;. and that,. by. giving effect
to this preliminary plea, your Lordships will protect. the
acknowledged status of the infant defender, as a lawfub
child, from all question at the instance of a party who must
be held to have willingly and knowingly concurred in the
marriage - of his parents, and in the establishment of his
legitimacy as the offspring of that marriage. The case of”
Campbell forms a véry important precedent in another
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branch of the law:6f Scotland, which'is not now before’the
‘Court. That seems to have beer the fate of the caee, but
it is foreign to the present matter.

On all of thesegmunds,lhope Iamwnrrantedmcoﬂ-
cluding,  that, in applying your minds to the consider-
ation of: the present question, your Lordalnps are not gomg )
upon -Bew . grounds ; that the matter is not- now open to
consideration as a tetally new case, but.that you are aided
and .assisted by many authorities,: and - by the opinion of
the.whole of your Lordships’ predecessors at a period not
very-remote; and that, by deciding the case against mry
clients, you-weuld tear up by the roots some of the oldest;
‘most important, and best established pnncxples of the law
of Scotland.

‘Before making’ any Temarks 'as to - what might ‘be the
sabject of discussion, on the idea that-there was no antho-
rity upon: the case at all, I am now to eall the attention of

your Lordships to the laws of England and of France. .

" 1 am by no means surprised- that the doctrine for which
I contend should not have been received into the law &f
England (if it be the case that they do net receive it).
Your Lordships know perfectly on what narrow grounds

. the law of England has proceeded in every: case of mar-
riage and legitimation. In the case of. a system like this,
aré your Lordships to be told -with-gravity, that that sys-
tem is the one which ef.all ethers you ought to regard, and
mntate, and adopt, as-being the work of a wise, an enhght- :
ened, and & liberal "people ? If any one system in the -
world is less entitled to regard and respect from our courts
of law than all the others, it is the law of England on the
subject of marriage and legitimation. It proceeds ol docs
- trines so very different, so diametrically opposed to those of -
our law, that it is quite lmposﬂlble to make out any analo.
gy or to draw any comparison between them, .
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Bﬂ(‘ciewof the inpoir of. bt ilasr, bften Ald that k' esed
yeste:dayus to -the books én: the subjest, sad-even after
hearing the opinion of the:great living atithority: that was
~yead:fb'your Lordships, I miust.ebnfess-that I ehtartain the
stongest déubts. * § cannot help thinking, that thepe sust
exist in-‘bat law - sombthing vevy nearly akin ta the-doos
trine which; I have: been- mamtsining ; somse: casses, of 3
ww'eequally'cmktng and equally contnary to: the vsual
‘modes- of establishing, legitimation -as the. presant is, bod
which Sir Samuel Rdmlly and my leamed brethsen 'do
mcb abher. :
. ¥ may state ta your Londshtps, in:fow Wﬂtds; lﬂm?%
{ations which heve raised thiese: doubts jn my miad: Que
of them is from an old collection of reports, the ather is faom
awell' known: Freatise-on-the' Law of Husband and Wife.
In Roll's Reports, where a miarziage -was found null on
the  head of consanguinity, the ignorence of the parents
saved the legitimagy of the children : * Si 2 fuerent ¥*¥%
« ##%% 5iils fueront ignorant del eonsanguinitie, 'issue. serra
¢ logitirde, et pur ¢eule ignorans derwa. presuiné p:o»legm-
 magione hawedis.” .

"The auther of the Treatise of Law dnd Equity *, says, .
< Xf: two ave. divorced for consanguinity, if they were igaos
“ mant of the consanguinity, the issue-shall be legitimate.”

The pursuer pretends to despise all that I ‘cen draw
from. these cases, and to give me a present of them; and to
say, that they were cases. of a voidable marriage,. which,
thiy allege, is quite a diffefent thing from the present ¢ase,
which they say is the case of a null marriage ; for they main-
tain, that thexe is a -distinction between nmmes which

ase'nul, and: thows which are nly voidable.
.But, at all events, it i quite plain from Mse-authomm,

© & Ed. 1748yp, 436,
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‘ihs this was thes law, of Esigheséd:as.o'the cise, meabiobel.
'by then, dnd- k really carndt e/ why it shotld-not be-the,:
" law of England at this day; even in- such. cased na X a1

-, now arguing: Affter thasetwo casds; I cannet sea-how- the

present: doetrine which Sir Samnel Romilly seems 40! think.
so'new and unheard of, should dppeat. to’ be much meve
‘monstrousthas the other case of ah incestaous-artisgd (as
{heyrmust sdmit to be law) being sulfidietit; to: seoure the le--
gitimaey of .the childden:; dnd. ydur Liotdships- will fiad,:-
thab this-very dootrime is in dhel shape repotted as law ine-
cais pfesarved by Peve Willisina. That zcase- Gertwinly:-
-dbés mot-go the lenigth-of sliewing!that the pressht question:
wiisl regularly tried and decided;.as- this one-miust' be; byt
it sayfs dométhing: about’ the'equityof the law of JEngland-
preventing:the. first- wife. from making, geod any assertign
hostile: t6 the statue of the weiind afier the death of thg.,
hudsbadidy which is:just: conimg/ to thé: sasile- conalusion: by, s--
différent-road *. < 2 womsin was supposed tomarry. A firsk
“ and afierwards; during his life, 4o mamy B; and,in g,
“ cduse of jectitation: of marriagle i the spiritual court; in,
« Iveland,: the first-matriage was aflirmed:; but,-en an ap;.-
(0 peal to-the delegatesin Ireland, the same was disallowedJ
“.and’ the sdcortl: marsinge adjudged gobd : by. the sécond
‘¢ mafwinge there was issu¢y but nose by the'fisst. .
A “Andmtbmta&spanmniofamnmoﬁm:,
“ view 1o soverse this lﬁbaentmae ef ﬂledahswa&mm
i M ? H .. .’I
- Fash nbt ykpoved exaeﬁy tb'expluutoyaur Lo!dshqm
ali-the furticulars df law and form by which the.delegntes,
in' Meland rode thérsbelves; but it is - generslly under.
stood, that the law of Ireland is the same #s'that of Bujg.
larid-}1 un& I bave fow to'caﬂoyom Ltrdduputo mw

. —ppn "
3 had Y 3—- rioerr

- J,Willhu!.m

’
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thre:dedsion of - Lord Chancilder Kifg upon this case, whes: :
lie was .appealed to for a reversal of the sentence, “If.he had:.
held it, like some modern lawyers, to be o monstrous as-

* neverto have been heard of or thought of before, he never
would have permitted even an argument:upon the- mbjea.
Now, ‘what does he do? 'The-report beats, -

"f Lord CHAxcELLOR KING.~~A colnmission of review .
“fs not a mutter of: right, but purely in the- discretion of *

¢ the Crown ; 'andtherebeiugimuebythe ldstmar!iage,'
“ravd none by the pretended first marriage, thiis* comimis. -
“sion: o review tends to bastardize and render illegiti. :
““mate the innocent issue by the last marriage, which ought -

"¢ not to be favoured, so that I am against granting this -

¢4 commission, and shall advise the Crown accordingly.”

,' T do neét know what principles of law, or notions of dis-
cretion, Lord Chancellor King ntight permit himself to use-
in' deciding a case fike:that ; but I submit to your Lord-

ships, that, at all events, it is quite impossible to say that .

thie doctrine of my clients -‘was reckoned’so very monstrous
© ab-it is now, insomuch that we are scouted by the other
sifle for even venturmg to state -the argument to" your
Lordships.

I'do 1io% argue this as direct wthoﬂty,ﬂ)rLord Chan-
cellor King only refnsed to permit the case to be tried. ¥
do not argue it farther than to throw it out to your Lord-
ships as evidence, that, in his mind, such a plea as that

which I now maintain would have been reckoned a good

one’; at ell events, he would' plainly have thought it one
entitled to every favour, for he refused to permit the fact:
t0 be-established,” by means of which it migh - ‘have been.
called in question. '

With regard to- the ldiw of England I feel so little in~
quietude, that ¥ do not think it is necessary to~make any
more inquiries about it; for, in-all that part of it which is

y —
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connected with-the present question, it i 50 abhorvent:frou
our own law, as not to furnish one distinct authority .upon:
which your Lardships can proceed. Lo

‘1u thie law of France, the doctrmeofmydmthnbmt

completely recagnised, and it has been acted wpon in many
instances. - From the writers o that law I shall ‘quote twe:
authorities, for the purpose of shewing their opinion upon
the subject. I allude to the well known and very eminent
lawyers Daguesseau and Pothier.

. The case to which T shall. refer from Daguesseau, was
-ohie in which an attempt was made to combine two distinct
principles, legitimation by subsequent. mnmnge, and :Iso
legitimation by bona fides.

Fiorella, the celebrated French Smmmouch had mame&
& Venetian actress, with whom he lived many. years,—ther
tiring of “her, he took amother woman, with whemn he lived
for some years in a state of formication. At length the
first wife died, and he then married the woman who had
been his mistress, or declared that he had been married
befere; and the question arose, whether the child of -
the second marriage could be held to be legitimate by
the subsequent marriage ; and, i the discussion of that
question, it became 6. subject of consideration how far the
dona fides of a second wife would serve for l.helegmmaupn
of the children. . -

Daguesseau was the opponent of the claim, and,m main:
~ saining that the child was not legitimable, hedisplayed a great
deal of learning in collecting together all the autharities oix
the subject. He shewed with great success, the absurdity of
supposing,. that a marriage, begun in circumstances where
. the parents knew.from-the beginning that it was an illegal
marriage, shopld have theeﬂ'ectﬂmreafterofbeswwmg the
slatus of legitimacy upon. the children, which is quite a
different case froin bne where there might have been a legal



%

:uﬁgoat%timﬂxm%hmmﬁmbd; and
in eontrastirig-the tw cases; he had occasion to take motice
of what is the undoubted.law of Framce on the queition

luﬁbrthémmderwmofywrlmﬂshlps; and & rile -
which does not iappear to have been aflopted in their law,:
werely becdusé it wad a part of the Canon Iaw which was
their Droit Civil; but an decdunt of thesubst&ndm
and ¢équity of the rule.

He says *:. “ Quoique reguliérbment le ueul numgv

* & legitime et vefitable puiste siwe nditre des enfunts legi-
“ times et de veritables fils de famille, cependant par uw
« ¢ffet de la faveur des.enfains, et par la consideration de
< 1a bonne foi, il a été recu par equité, que €l y avaiv
« quelu’ ethpechement caché qui rendit ensuité Je mariage
« nuly les enfants conservassent: toujours -fes nows et les
« prerogatives d'enfats legitimes, parce |u'ils zont nés sond
“ Je veile, sous l'om bre,sousl'npparenoedumnrﬂnge ‘

' « Dé ln eotte manime commune, que le mariage patathly
« pour nous servir des expressions des Canonistes, c'est-o-
% dire, eclui: que. 'uw des eonjoitits # cru legitime, a I
« iere tffet- pour assurer l'etat des enfatts; quiwry me-
« finge veritablement legitime; maxime introduite par ¢
«-droit euriomique, qui que qumque aQtorisée par plusicurs

& textes de ce droit, fuit neanmoins & peine’ partié 3@ notre
¢ droit civil: mais nous I'avons adoptée dans now mﬂ\hrh;
< gt vos arrens lorit suivie.”

*The mere name, and character, and reputAtion; am&l
fiage, is a thing so sacred, thiaf, éven when it thrs’ ouit
fo be: only apparent, it operites in' favout of thé dbidh,

" 80 a5 to give them' @ fair titl fo lephthisdtly.: Frhakes thet,
&t were, erediters to thioss who' utidakatd do’ give ek
dw ammd Iegﬂimacy,‘lh spite of 4y sdtvenrimpReitaut
s il) ﬂl_l_l L0014 t.ﬁmgl_lﬂ_m
vvmiwpzwk. R I .
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ot franddin; ope. of the. peftiesi; ard, thels they ave ndse-.
wbstthdparenls mt:endedrthdm to bey, than whndxeymdu '
ly. are.. .
Dagesteau. eontam pagc 279, « Le ndm da mas
. ¢ riagp,: yom! € pulseant . que dowk ombre meing sufit. pear
* purifierenfaveut des enfants, he:puincipe-de leus naissamcn: -
« I, ’Eglise et. "Etat tiennent compte & cétux qui cantedcb::
¢ ent un mariage; de l'intentian qu’ils avoient de ddnner des-
« enfants legitimies & la republigne; ils ont formé we en.
"« gagement public et selemnel. Ils.ont swivi letdie pre.:
« scrit par. la loi, peur laisser une posterité. legitime. Un:
“ hement secret, uw evenement. imprevu, trompe léur
“ prevoyan¢e. On pe laisse pas-de retompenser em eux: le-
“ vegu, lapparemee, Je- nom du mariage; et l'om. tegarde:
“ moins ce que les enfants sout, que ca-que les peres. avw-
s¢ ent voulu qu’ils fussent.
-¢ 2. La. bonae foi de ceux qui ont eentracté um semb)ap
s ble engngement. Il ya plusmursom ol la bonive .foi;
4 jointe & un titre coloré, purge les vices de la possessiom.,
« La difficulté a paru. plns grande, lorsqu'elle n'etait gue.
¢ dans un des deux contradtants: et dans ce eas quelqued
¢ anciens , glossateurs divisoient; letat des enflnts, en' lesi
« regardant. commes Jegitimes par rapport & lun, illegi-
“ times par rapport & l'autre. Mais il etoit absurde qu'un;
“ meme homme fut partim Jegitimys, partim illegitisams.
« Ltat est indivisible, et il pareit plus equitable de re-
¢ campenser le conpable aveg Xinnocent,. que de, ¢onfonthner
“eta enwllopper I’un et Pautre dans, une mema. md.mm,
114 uon‘
. There ane many eases- where bzmaﬁda, jo:hedtoam
lourable title, purges away the vice of the title; that is
"clearly Daguesseau’s epinion; and he says here, there are
some persons who hold the children to be partly legitimate
snd partly illegitimate. But that, he says, is quite absurd ;
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. und that it was heid, by the French courts, to be much
. ‘more reasonable to carry the legitimacy to the full extet,
than te enter into any such distinctions. And it is not-
merely the bona fides of the party which he founds his opi-
‘mion upon. It is where there is a colourable title ; and as to
the pretended subdivision of the -status, he most justly re-
. probates it as an attempt to confound the innocent with the
guilty. Daguesseau also " refers, in one of these passages,
to another most important consideration. The consideration
to which he alludes, is the profound and deep interest the

‘State takes in the procreation of legitimate children.

And here, my Lords, I may observe, that it is an expres-
sion of some laws, that they abhor certain things. - The’
law of England, for instance, abhors perpetuities But if
our law hasan abhorrence at any thing, it is at the state and
condition of bastardy. i

‘One view which Daguesseau had, in these opinions, was,
that, when a man gets children under a belief that he is
entering into a lawful marriage, the State itself becomes in
some sort debtor Yo him that he shall have lawful children.
It is a very onerous cantract which a man enters into, when
he bora #ide contracts a marriage; and it is éxtrémely'
hard, when he forms any such connexion, in the expecta-
tion of having lawful chlldren, to be afterwards d:sap.'
pointed in such bona fide expectation, by an unforeseen ac-
cident. “The law cannot make his marriage good, if it'is a
pmhnblted one; but, on account of the boma fides, it may
give legitimacy to the children.  "This is a very strong con-
sideration; and I am confident it must come home, not
merely to the feelings of all your Lordsbxps, but also ‘to
your understandings.

The same principles are recogmsed in ‘the wntmgs of
Pothier, 4 lawyer, as to whom there is no dlﬂ'exl-qnep of opi.’



93

nion. Hehas a wholg title ¥, < Du cas auquel un mnagv,-
« quoique nul, a des eﬂ'ets civils que lui donne la bonne
« foi'des parties qui I'ont contracté.” And he lays ftdown
in the clearest manner, that the dona fides of one of the-
parties is perfectly sufficient to support the legitimacy of
the children. ¢.Cowment, direz vous, ce mariage qui est
“ pul, peut il donner ces droits aux enfans qui en sont nés?
¢ car, quod nullum est nullum producit effectum. La re-
¢ sponse est, Que si ce mariage, en tant qu'il est consideré
¢ comme nul, ne peut pas le leur donner, ]a bonne foi des
« parties que I'ont contracté, les leur donne, en suppleant
“3 cet egard au vice du mariage.” And he afterwards-
says, . Lorsquil n’y a que I'une des pa.mes qui & ignoré-
% de bonne foi I'empechement dirimant qui rendoit nul le-
“ mariage qu'elle a contracté avec l'autre pa.rhe sa bonne-
« foi suffit-elle pour donner a ce mariage, quoique nul, les.
“ effets civils par rapport aux enfans qui en sont nés, et
¢ pour leur donner les droits d’enfans legitimes, meme vis-
« 3-vis lautre partie qui etait de wauvaise foi ?, Le droit
< canonique a décidé pour Paffirmative, et a parté jusque-
¢ la la faveur de la bonne foi. Clest la decision du Chapi-
¢ tre Ex tenore, 14., ext. Qui Filii sint legitimi. ’
¢ Ce Chapitre est dans I'espece d’un homme qui, du vi-
“vant de sa femme, avoit - espouse un autre femme, la-
« quelle ignorait qu'il fut marié. Tuonocent IIL. decide
¢ que la banne foi de la mere faisoit reputer legitimes les
“ enfans qu'elle avoit eut de ce mariage nul, meme & l’eﬁ'et
« de recueiller la succession de leur pere, qui avoit contracté
¢ de mauvaise foi.” o ,
And, as an example of the principle having been com-
pletely adopted into the law of France, M. Pothier men-
. tions the case of a woman who married a priest, in the bona

jide belief that he was a layman, the children of which mar-

. TxﬁtédeMarﬂnge,P.v.q.h.ln.Q
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decide, not which of the two marridges is the best otie; or
most entitled to favour; but what must'be the consequen-
ves of these marriages, such as they are. Your Lordships
- may be inclined to hold that the second’ mairiage was not
a good one,—but will that ‘get the better of all the othér
eonsiderations which I have laid before you? Thé ques.
tion; which is to get the mastery in this case, I'leave to your
Lordships to decide; but T do conceive that I have sbewn, :
. that, independent of all authority, the bona fidés of the one
of . the parties, the respect due to even thé semblance of
the married state, the respect due to all the obligations con-
sequent upon it, which, as.the administrators of a liberal
and enlightened system of law, your Lordships must have, .
will have ‘the effect to do away the stain which they have _
endeavoured to cast on the birth and status of my client.
‘ Lord JusticE-CLERK.~] want to throw out one idea
" for;the gentlemen who are ‘to speak next week. I do not
know if ‘theré is much in 1t, but I w1sh tbe gentlemen of
t.he Bar to consider it. .
* This heanng was ordered, no doubt, in the view of de-
termining the effect of the bona fides of the husband ; but.
I do not think either of the counse], who have already
spoken, has said enough about the mala JSides of the wife,
for'as yet we must hold that she wasin mala fide. What
is the effect of that? Is there not a principle which runs
through all cases of mala fides, and which must affect thls
case? Suppose she had not died when she did, and that
she had been still alive, and had tired of her husband, and
had told him she was done with him,—that she had been .
married before,—and, that she would now leave him, and
carry off her estate both from him and' the child; and
make the child a bastard by avowing her prior marriage,
Could she have maintamed that plea ? “If she, by conceal.

\



97

et and:dooeit, allared her husband inio the, marsiage

with her,.could she. then leave him altogether, on, any pre-
tence of this kind ? I rather imagine that, on the ground
of her mala fides, we would have prevented her from mam-

. taining any such argument as this.

Now, what I wish to know; is, Whether, :on tbe prin- ]
* ciples which we established in the case of Carmicheel *; any .

one taking right through the wife, can pretend to state
this, or any other plea, which we would.not have penmt-
ted her herself to maintain ? .

12th February 1811.

4

‘Mr Tnouson, for the Defender, rose again, and said, .
That he wished, before Mr Gillies began, to read to the .

Court another account of the case of Campbell of Car-
rick, which he had discovered that morning in Lord El.

chies’ manuscnpt Dictionary, and which he then. read as .

follows: :
¢ In this most extrwrdmary case, of the deceast Car-

¢ rick's two marriages, we all agreed, that Mrs Campbell
“ having, without challenge, lived 20 years with , Carrick

‘“as man and wife, and even owned as such by Mrs Ken.

¢ nedy, that Mrs Campbell has all the civil rights of a
¢ lawful wife, and her children, of lawful children: There.
¢ fore we altered Arniston's interlocutor, and remitted,

“ with an’ instruction to allow Mrs Kennedy no proof; .

% Renitentibus Arniston et President, because Mrs Ken.
¢ pedy might yet be prosecuted for adultery, and might
¢ suffer in her character, which this might prevent. (But
% reversed in Parliament 6th February 1749, and even

# given up by Mr Erskine, Lady Carrick’s Counsel, as un-

e l&hMber lSIO,Cumichelv.CumicM

fEhbiu.merf,Lo.'l )
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: w totmbile, is Mr AL Roms, ler salicitor, wrete. Haw

“thmdnopmofnenmthnmmlm'”) )

. Mr Giriges for the Pursuer. . '
This is 2 most delicate case to the law of the couatry ;

_it'is otie of a very general nature, and it will be proper to

attend to-the very words of the interlocutor by which this.

-hearing wassppointed.

 The Lords having resumed considerstion of the pe-

" “ tition,.with. answers thereto, condescendence for the pe-

¢ tioner, and answers,—before answer, appoint Counsel for:
“ the parties to be heard in their own presence on the

& question, Whether, supposing a prior marriage were:

¢ proved to have- been entered into between the deceased.
* and another gentleman, the allegation of the ignorance-
. of the second husband of such prior marriage, at the time
# when s marriage was solemnized between him and. the-
¢ deceased, would be relevant to-establish the legitimacy.of”
¢ the defender.”

This interlocutor laid: before the parties and their-

A gounsel an abstract question of law, as much freed from-
- circumstances, -as completely naked, as it ever fell to the-

lot of apy lawyer to argue in this Court. I, truly-vesults.
from this, that the question ought to be considered as ane-

_ in which the names of the parties should not be laid be.-

fore the Court, and which should not be pleaded in any-
other way.than as a question between A and B.. As such-
R:was argued on eur side of the bar. Nothmgwnmd
by Mr Jeffrey of the civcumstances of the case, excepting-
with: the view of drawing the attention of your Lordships-

. from them, and not to them, so as to have it argued in as-

general & point of view as possible. The case has not.been
so treated on the other side of the bar. The argument of~
Mr Thomson was prefaced by a statement calculated to
interest the minds and feelings of your Lordships relative-
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lyw&gnmm&dwmdgmmtwhnhywmw
\pronoupce- on-the rights. and situation of the pumesm:he
case.

. This was the more extraordinary on his part, qonuder-.
ing the great advantage which he has over all his brethren
ofthe bar in argying such a question as-this,. to which he.
is able to bring se much learning.and genius, and learning.
of a kind which is not yaych within my. reach, nor perhapg
within the reach. of any of us but himgelf ; for if. I am not
mistaken, he is the only man who professes to haye made
3 study of the Canon law. It is rather extraordmary :
cousidejing the great advantages which he has over us,
thnhedxouldhnedmghntnghttqbemhueqaew;ﬂu
any such statement of the circumstances. I shall not pre«
* tend fo-guess at his. motjves for doing. so. But I shall
endeavaur to. avaid following - him on that ground, furs
ther than to clear up the case ; -anid I confess myself {o be
unable to follow him through all the leammg which hedm-

played in his aygymen.

" T-shall. only speak as to those facts which both parties
must take for grapted in this case,namely, Thatthe deceased
was married. to oe gentleman, and that during his life she -
afterwards married the present defender. These are all;

* the facts on which the parties are yet at one ; all the other

matters remain (if such shall be the decision of your Lord |
:h.tpa,a;tomqkeapmof relevnnt)tobnhe sub;qctofqﬁ
ter. investjgation.

Whether the child of;hesecondmgmageu,otisnm,
lggmmate, is the question now before your Lordships.

Tt is said, that this lady never lived with, nor even evex,

~ saw, her first husband from the day of their martiage. I

capnot. admit, this allegation. Iamenuded atpreueutu
apsuwe, that it will be completely contradicted if wveg ”

(¥ §
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“T{i5 next ‘said that shé was in some mensure surprided®
into the first marriage; and that she was hardly aware off
the consequences, or of the meanmg of what she was doiug‘

. af the tithe:

Iammformed ontheoﬁietﬁand thiat all this isc
quite unl'oﬁnded *that sbemqmte aware of what she was'
about ; and she must, at leut, be presumed to have beﬂ-
%0, 85 she'vmsﬁllly eighteen years of age.:

" The marriage- havmg been thus celebrated in the most
regular manner by proclamation of banns, andbya licenced”
clergyman,. she, at ‘the distance of two years therenﬁer,
was previiled on to- matry the' defender. * Tt is said that
this was domre with the consent -and approbanon of all the
family of the lady; and ‘that it was looked on in the same
light as any other' martiage - bétween two people of* equal
rank and circumstances. I'am very sorry that thi defen
ders compel me to deny this statement~alio.. The second
© marriage was not of the kind which it is described ‘t6 Have
been. It was a private marriage, celebrated withiout the
kmwledge of the relations on-either side; wbereas, if the
statements of the defenders-on'the other points of ‘the case
K;re eorrect, it would havebeenbneof a totallyd:&nent

d

“ At the time of the marriage, shie:was one of ‘three chil-

dren who had been left by their father: At the date of the

settlements-which he executed, he had-only one daugﬁfér ;

and he made a settlement, dividing his_estate ‘equally be!
tween her.and any-other children that he might afterwards:
have; and aftér that he had two sons. At thie tirtié of her
marriage, I believe’ both of them were alive ;' but that is-

rot of .any consequence in this case.

Soon after her death, notice of the pre-sent action'Was B

ven 1o her husband, by the bmther who survived her Phe



p{i|

Gntination was given by Mr  Marshall. “How far his con- -

sduet was . correct, it is not inbaspbent-on me to say. - He |

.is:now before an: infallible Judge,vwho will ascértain and
' 4pprecmte his merits as they deserve.’ .- p '

. Neither do I now attend your Ldrdi!hl})s ascounselfm-’

& brother. "I am netbound to justify the gonduct either

-of the brother or of the agent. - Iamno:tosmethatthar -

"example was one which any man:ought to follow, under si-
-smilar circumstances. - Perhaps he should rather have taken

one.half of. the estate of his father,.and-left the otherHaff-.

 to his sister’s child, than-have done any thingewhich could ™ _.-

wonll her character into questien:in the manner that he did.”

.Baut, at any: rate, that character-was brought into question,
-not by my olient, but by the lady’sewn brother. That

-brother died, and it was then,-and. not till then, that my {

client, the heir-at-law of both the brother and the sister,
-appeared upon the field. 'As to the propriety of his doing}y,
0, there can be‘but one opinion. . He is a man in a low \3
‘vank of life, and he would have betrayed his duty to him-
-sélf and to his-family, if he had not taken up the case, even
ifit had only been tolaéquirevthisyoung lady’s own share of
1the fortume.
¢ But, in point of 'fact, “his pm.mnomal interest is mudl
" »more important than that, which the brothér had in the case.
The advantage which my client expects from this action, i
‘not so much that of getting her share of the estite, but that
-of her brother, who, thraugh the death of an uncle, ac-
“quired . another-estate, much more valuable than the one
which he-got from his father, to-which my client is the
sheir-at-law, without taking any thing by or thmugh the
-defender’s mother. This is an object which it is impos-
‘sible that any man in the situation of my client should fail
to clam, without a dereliction of his own nght and the

-.’1/»4 &
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hghuofhuﬁmly If agy thing improper; ovasy thing
-which could weigh with .geur.- Lordships in the decision:of
;this gase was dobe byanx'bodydné,lmuﬁgu&nﬂ.
Mmmmnmofwmwmhhdn&o
~ charge of my gliest,” But I shenld make et apology to
your Lerdships for saying amy thing on such thathirs s
this, in &'giestion which must regulate you ist all meisters
hﬁmhthenmepmntofhwmyhauﬂwemh
: .dqneh, and I shall therefore return to. the. genesal glies-
-hglvhlchhmpuedfefdm,mdwmw;ﬂ

. .:',nmemthmythmgnmebfafmmgh natufe.

The plea of the deféndér is, Tbatﬂ:ewofomd
the parties te a putative marviage, of the other party having
Jbden previously married to another person stil in life, is ve-
levant to infer the legitimacy of thednltkenof thtm
five marriage. .

Thlsliapleaeonfenedlyfoundedon&ecmh lt
is admitted that it -is unsupported by bur own law,for
thegendemenddnotsay that there is ohé statiite, nor-one
«decided casé, on the subject; Whether itis well or ill found-
ed, it rests altogether on tlie authority of theé Canon law. -

1 shall therefore begin with considering how far thet law
" has aoy autherity in this eountry, in a question to which it

has never yet been applied by any statute or decision of our
- ©n the Canon law, as an enlightened system of jurispru-
dence and equijty, your Lordshipe heard a very able eulogi-
um pronouinced by my friead My Thomeon. T'o my shame
T confess that I am net able to judge of the prepriety of that
etilogium ; for 1 really am very jgmorant with regard to the
Canca law. I rhade an sttempt yesterday to learn some-
tliing about it, but I am séery to say that I totajly fhiled in
doingso. Thefirst book which I was referred to wasone in
thirty volumes folio, into which it was of course impossible
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Tor me tnanter.on sorshott.a notice ; and L was; told it -

‘theve were two.ather writers on-the same law of nearly equel
longth ; and that, with regard o twoof the threp, they were
alwnys disectly at warisnce-with each ather. I.was. told,

that'if I wished to.get the opinion &€ - two-of thess, T.saly.

mguised o read ome; fer I might depeod upon i, that it
‘was an'imfallible: rule, thet the-opinion.of the one wouldibe
Just the Teverss in every paxticular from that of the other.-

- Kt.is said, howeuer, that this law, beidts merits. what they
ooy, in the law.of all civilised: Christian countries exeepting

Eagland. -That -opivion, I' coneeive, .to be quite unfound- -

wd; and I.shell.endesvour-.o shew, that the very reverse
is the factyand that the Canon law is.of .much.greater asi-
therity in. England than in Scoetluad. .

-My-learned fcienda with 40 shew twethings : u,'mu'
" the Canca law is the law of Scotland ; and, 2d, That it.ie

mot . the Jaw. of Fngland. This argyment:is necessary.for
ileir. success. But I.shall shew that it is.not the law of
-sitber.of the. couniries ; but that it is; at any rate, of moms
aptherity in Eagland. than in Scotland ;: apd yes, in. Eng-
M,sthyrmnt mmm»mm fx

lﬁ &e Glnﬂ,.av‘m“gw tlnt,authout.ywhwb-w
«hndnytmhu, T-shauld have expeeted thatmem
would - have been taken to-make us acquainted with. it

“Questiona. of this dedeription are exceedingly -inpoctant.

Yet; mere importans,as, in this wiew of the matier, the Ca-

‘wom Jaw:nndowhtedly da. theo - the Civil:-law,.. we_ have. pro-
Haseors of . the ane,law in our Uninersities, and. nape of. the
wither ; anil, witly the:exception: of wy: {riensl . Mr. Themaon,

Jidmowef nerone:who bas evengprofessed to study: the Ca-

am, hw pomstely. ;. and yet-we. -ape. tald,  that it is the pe-

in-all - questions -of. siatus. and - legitimation.
Thesutherityef she Council of Taent.mas yeyer acknow-

-



104

-Jedged-in- this bountry 3 amd yet we: are told;. thatithe €a- |
< M ‘law, which-it intréduced; is binding upomux . - : .
~ Hiving made these. general remarks, I shall-now pwo-

- -ceed t6-donsider the audaonueswhd have been Mto
by‘the défendeérs. ' -
i. ‘The favoupite authornefened to bymyﬁ'md,m&r‘
‘Pliomas Craig ®. .- It is' quite true_that he says, « Hujus
“¢-sakle juris pontificii-magna adhuc- (ticet. jugom ;potifici-
*¢ umex¢uisasitts)- apud nds manet smetoritas, adeo ut
“.quoties a civili jure dissidet (ut--esope fit, extentque hibri
“¢.scripti de differentiis juris Civilis et Canonici) jus cansui-
““cum preeferamés.” -But your Lordships will observe, that
that doctginie is' qualified by the :words which follow it.
s¢ Itaque quoties de administranda ecelesia agitur, qui ani-
¢ maram cure prefidendi -sunt, qui beneficiis, quibue be-
i« neficia debentur, de advocationibus ecclesiarum, sive.de
-jure patrodntus, de testamentis, de matrimosio vel contra-
¢ hends-vel dissolvendo, qui legitimi cemseantur, in his jus

weportifitini, mutatis sive antiquatis noanullis, adhao se-
4 quimur.” It should also be observed, that Craig’s foreign
‘education has led him into many esrors. It is well known
that he passed a considerable part of his life in foreign and
‘Catholic countries, which was the cause of his making many
‘mnistakes as to the law of Beotland ; and, ofithese mistulses,
thepassagewlnch I have now read was evidently one ; for
‘he says, what we all know to be totally uhfounded, that,
‘where they differ, we prefer the Canon law to the Civil. .
-~ When Crig carries his doctrine so far as.this, I peay
-your Lordships to remark, that he differs in one respect
. from the defenders ; for they say, -that the -Cason . law is

“of no authority in England ; but Craig says just the re-

‘werset. 1In‘a division of his work, which is éntitled, ¢ Quo

*B.idieg Seect. 3 - - -+ Lib ik dieg. 7. soct. 23.
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* gempose: jus. foudale in Britasniam, pemmt,et quo jure
4 Angli ‘bedie utnstur,” ‘aid .when _treafing of the use of
-sthonCanon Law in England, . he ssys, * Habet .autem hoc
" -tf:jus *canonicum:-sunm. loeuin ix omnibus consistariis Ar
'“ehnpncopommetEpmopomm,etWeu de de- |
4 gimis agatur, -sive . de -administeatione rerum . ecclesiasti-
4. carum, .sut . lpumneeclmum. sic in quessiionibus et
% comtroversiis wetrimanialibus, nempe in sponsalibus, ma-
-‘tarimoniis, detibus, qui filii sint. legitiami, et similibus.”
dHeve, . he says thhttheCmnhwﬁadopedenglmd
“im all :questions of the present description ; -in shost; in all
 puestions relative to.the stafus of persona. - . -

y Thefaotu,thtCmguwnpleﬂymshﬂhuto
ithe law of England, and as to the lay.of- Scotland: . He
‘gives the -Canen. law the cuneauthalntymh#b, that it
-has in the Gatholic countries, in which he lived and got his
ad-enon,aduhwhhasledhmmtothammkewhmhl
- have now noticed. ..

< Oloﬁerwofsﬂnlhnd,dﬂhcml’qmmg

. He says ®, ‘that the Canon ‘Law,  and she Beoks of the
:Weus, are the comman law of Seatland, wliehitisnhnm-
unryiolaymaaupletemlhke. , ‘
- Such are the esrors of Craig,. alldmvadfmmhufo—

mednutwnandfonngnhduta-

- -1 is'not, thevefore, from Craig, filled as heil,:with'meh
~esvoneous nations, that just ideas on this subject can be. ex-
~pested. Your Lardships must look to other sources, more
-pure than him, and: less full of foreign views. The Canon
«law is of mo direct authority in this country.” We do net
-admit the :source from which it proceeds, as of any au-
«thority with .us.. That it may be followed as of great
-weight with us, in the words of Stsir, is true in two cades,

* Lib. i. diegs & sect. 16, .

/

4
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but:thmt is m&ingn uﬂnym&gfﬁum ’
. rity.  Phese wre, 18, Wihere it had. ‘et foliowed and nop- °
wd upsn by the-wibusls of this country ; thet is, whese &t
has already been-adopted usdaw, in-cases-where:it wasap-
phied when the-Canen lawiwes infull wigour. In such -
tuitions, it isstill Sullewed by eur ocurts, excopting'in: mes.
~ ters whith have been differently ruled sinee then. o
- in-those cases where our courts have never decideduny par-. .
ticolar question, amd: wheve.tile Canon law is foumtl ¢0 be
‘mont just and consistentt with the common painciples of law
and reason, and expedient 0-he applied to the.case. -Bat,
Gn-this lést case, it is o, by any means, used ms:an- autho-
rity, but only as -supplying miles which the Jadges of this -
" country may receive fram. sheir squity, and which: they
woild have found out of themselwes, by sheir own delhers-
m,m&qmme&htmﬂgbyﬂq&-d-
reéady used in another system of laws. . . .
T éonceive thatithe doctrines of the anywer; which l'hm
Tow -attempted to give to this part of Mr Thomeon’s argu.-
ment, thay be- fairly gathered from whist Lord Semir sayé®: .
< Qur customs, as they have: arisen-mamly from equity,eo.
“ they are'also froti the Civil, Canom, and Feudal iaws, from
“which the terms, tenorsand forms of: thow ave much bor-
“ yowed ; wnd therefore, these (especiaily the Civil daw) have
«¢ great weight with us, mmriely, in cases. where a eustonis
“‘not yet-fotmed.  But wohoof these laws have with:wsthe
4 authority of daw, and therefore are anly reseived:accomd-
‘wing to their equity and expedioncy, ssomdum honom - cf
““ equmm.’ And theugh'it mcyappw,immm
0 of our-statetes,: that the:Parlisment deth ewa thaGaril

i 5 "

*L Ll §i6
e Y [
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mhwswbewhn,um,h, yat.ﬂut
% dmounts 40 %0 mate, than that those laws are:sn example;
« afigr. the similitude wheveof the Parliament .proceeded.”
Mhm@,mmdfd-bd,hwh‘w
~ “.aumed, e in the Cixil and Ganon law, which:will make’
© ghat o:part of our low, yet it will sot infer; that, exen'in
%90 far it was cour Jaw before, mach les in the whole.” -
And here I beg leave to.obseeve, that-there is an interpo--
Jation, in Stair, of the words ard Canon, printed in-Xtalies,
which seems not to hawe been .in the firss edition. . Stair
prosestiss < And there is réason -for the abrogatien of the
-+ Canon lgw at.the establishwsent of the Protestant religion,
« bécsuse, -in the- Popish chureb, it was beld as an. authosi-
s.tative law; butmatuuﬂymnndahwumm ‘
. “.camms that ware actell byt when it was in vigeor.” I
pnyyourl.otdsbtpstoattendtothewordshmm He
says, first, that these laws were only to be-received sarundum -
Bonum et aguun ; and, seoond, that it is only esteemed tobe -
‘lawia thase cases which were acted byit when it wasin vigour.
Aund he proceeds: - And in the rest, only.as oGr-onstoms:
s pgsume some particulsrs thaveof, acoording to the weight
»¢ of the matter. But for the full svidence of the contrry,
~ +¢cghere is an express and special statute, declaring this
thdoaub)eotonlytothﬁng’omm»maher
. govereiga’s Jaws.”
A]lthnthuauounuto,u,tlm&e(hnwhwawul
hrmggamgpnn.plesofquxymmum, to which
ywrlmdﬁnpmgmomdm'mubehned«
if 'you.had .mot-that help.. The act that Stair. refers to is
wery shott, -and I shall read it to. your Lordships, for tre
Konour of sour muesers. - It wans padeid at.the time when
the anthority and influshze of the Popes were:in full vigour,
and yet our -ancestors had the spirit %o reject every law
whwhtheyd:dnoteoneavenhmumabnmdnhmm
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Iy was ‘the statute 1425, cap. 48., and is in -these terms:
“ That all the Kingis lieges live and be governed by the'
_ ““laws of the realm. . fiem, It is ordeined be the King, be'
“,consent and deliverance of tlie three Estaites, that all qnd
s gindrie the Kingis lieges of, the . realme live and be go:
‘siverned under the Kingisdawes and statutes of the realmé
« allanerlie : -and. under ;ma- particular lawes, nor special*
“priviledge,- nor be na lawes of uther countries mor.
. ¢ pealmes.” e

Thuactu;ustasgoodendme, mnymnd of the
spirit of our law, as the celebrated Nolumus Leges dnglia
muiare of the Barons.of England was of theirs; and it is
ahoqmteagreabletothednctrneof&nr, who says, that
the Canon law is of .00 autliority, excepting where it has
beenmdon,orwhereuhuheenmcogmsedtohehw
byaourance-ton. :

Smulcomys,“espem}lytbedelaw”humwegh;_
with us, butacoordmg toﬂxedoctnneof Creig it has less
than the Canon law.: = ol

Thmum&etpwemSwr whwh Ishalltab
&chheuyofmdug as to the matter of marriage, where
‘e prefers the Civil law .to. the Canon. . For clearing

* - & whereof consider, that it is Rot every consent to the mar.

« ried state that makes matrimony, but a consent de_pre:
¢ genti, and not & promise de futuro matrimonio: for this

« promise is only the espousals, which are premised to mar~

¢ riage, that so solemn an act wmight be with due delibess-
< tion, And therefore, though as other promises and pac-
* tions, espousals are naturally obligatory, and effectual
% also by the Canon law, wherehy the espoused persops
*.may be compelled to perfect. the masriage, uniese. there
'“ arise some eminent discovery, of:the corruption or pollu.

-

OBiidb 4k §6& - LT g



l ,‘m

“ tion of eithier party, or defect or ‘deformity through sicke
* ness or accident; yet by the Civil law; there is place for
@ either party to repent, and renounce the espousals, which
“ is also the custom of this nation: for marriage uses not
“ to be pursued before solemnization rebus mtagnx - Sor
¢ that the marriage itself consists not in the promise, but,
“in the present comsent, wlereby t‘hey aceept each otber

% as husband and wife.”

| Here your Lordshnps see, where the two laws fiold oppo-
_ site doctrines, we are told by Smr, that our law gives the

preference to the Civil.

. Mackenzie’s doctrine orf*the general point is quite the

same. He says?, “ The Popes of Rome, in imitation .of

& the Civil law, made a body of law of their own, which;.

¢ because it was ‘compiled by churchmen, was called the
+ & Canon law ; and though it has here no positive authority,
“ s being compiled by private persons at the desire of the

% Popes, especially since the Reformation, yet our eccle-

& giastic rights were settled thereby before the Reforma-

“ tion ; and because many things in that law were founded

“ ypon inaterial justice, and éxactly “calculatéd for all

¢ churchmen, therefore that law is yet much respected

% among us, especially in what relates to conscience and
% ecclesiastic rights.”

This passage completely eomcndes with the opinion of
Stair, that the Canon law is of no authority with us, ex-
- cepting secundum bonum et agquiom.

"1 conclude, therefore, acéording to Stair,

" 1st, "That the authority of the Canon law is inferior, with

us, to that of the Civil law. -

2dly, That it is only where it was acted upon, ‘when it
‘was in full vigour, that we receive it as of any authority. .

i

- ® B.i ¢t 1,08, 8.~ -
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- .Sdby, That in-all ather cases, where recurrence is ingda
to the Canon law; it is only done as to & squrce from' which
equitgble doctrines may be derived, and which may ba
received or not, agcording’ to. the sound discretion of the

judge. - :
. This-is the whole ampunt of the authority of that law,

.. 48 laid down by Stair, and nll the subsequent writers op
- our law.

J shall now call your Lordahlps attention to the authonty
of the Canon law in. England and I shall shew that it is of
more authority there than in this country; and, for this
purpose, I will read 4 passage from a hook, than which no
higher authority can be quoted on the Jaw of England,—I
mean Hales's Higtory of the Common Law; and I pray
your Leordships to attend to the wonderful similarity be-

. tween his doctrine and that of Stair; and, at the samg

time that he agrees with Stair, your Lordships will ajeo
perceive how completely he differs from Craig. He says ®,

‘¢ But I have, for the following resson, ranged these
"¢ laws among the unwritten laws of England, viz. be-

* cayse it is most plain, that neither the Canon law nor
s the Civil law have any obligation as laws within thig
« kingdom, upon any account that the Popes or Emperory
* made those laws, canons, rescripts, or determinations, or
4 becanse Justinian compiled their corpus juris civilis, and
“ by his edicts confirmed and published the same as authen.
“¢ tical, or because this or that Council ar Pope made those
<: or these eanons or degrees, or because Gratian, or Gre-
« gory, .or. Boniface, or Clement, did, as much as in them
“ lay, authenticate this or that body of cangns or- jnstitu-
« tiops; for the King of England does not recognize any
* foreign authority, as superior or equal to him in this
“ kingdom ; neither do any laws of the Pope or Emperor,

'Mﬁ.pu -
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. a3 they arejsuch, bind here: but.all the stieugsh that

- ¢ gither the Papal or, Imperigl laws- have. obtained in this
« kingdow, is only because they have been received and
¢ gdmitted, either by the consent of Parliament, and so- are
* ¢ part of the statute laws of the kingdom, or else'by im-

% memorial usage and custom in some particular cases-and
“ courts, and na otherwise; and, thereforey so far as such
« laws are received and allowed of here, so'far they obtain,
% and 1o farther ; and the authority and:force they have
#.here,.is not founded on or derived frowm themselves ;- for
“ they bind no more with us, than: our laws bind in
“ Rome or Italy. But their authority.is founded merely
% on their being admitted and received by us, which alope
¢ gives them their guthoritative essence, and gpalifies.their.
t‘m’ ' ’

. In a subsequent passage, he mentions: the Courts. ine
which the Canon law is received, viz. all' ecclesiastionl
_ Courts; and he pwooeeds ® :—* The xule by.which they pro-
¢ ceed is the Capon. law, . but not in its full latitude, and

% only so.far as it stands -uncorrected, either by cantrary:
<« aoty of Parliament, or the common. law and custom: of

% Englaad ;. for. there are divers canons. made in ancient
" o times, and decretals of the Popes, that never were ad-
* mitted here in England, and particularly in relation to
“ tythes; many things being, by our laws, privileged from.
* tythes, which, by'the Ganon law, are chargeable (as tim-
“ ber, ore, coals, &c.), without # special cwstom. subjecting

« them, thereunto.”

.. Compave the two authops tegether, alﬁyowbndsb:p
vdlmth-tthedocmwof&mandﬂdumpktdy :
coincide and agree. There is- a wongderful snilarity be-
mm,ndlhnmdm&‘t&aymm
twboohnhouunyonnmtnpdw :

® Page39,
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5 eoneeu‘e, alao, ﬂnt your Lorddlipc must‘bewr
fmniivhnt I lmve now read, that I was- nght in saying that
the' Cation' law is of , more’ authonty in England'than in-
Scotland : for Stair says, that it is only an authority here;
in those cases ‘in which i¢ was recognized and acted upot
when it was in full vigour. But Hales agam says,-that, in
ﬂ\eConmtdna}Conrtsof England, it is received- as law;
wnless there be some contrary law, which shews that more
faith is given to the'Canon law ‘in- England‘tban in Scot-
land. In England it is received where it is not. comtrary -
Iohw,andherentuonlyrece!vedwbun it has been ex:
pressly recognized byadecmonofthls Court,orbyaaof
Parhnmem .

The same pwpoanonis clear from other mm‘ r
might easily mention many examples of this. For instance;.

- 48 to spomsalia, we have rejected the Canon law akogether,.
and have adopted the Civil law on that point. The Canon
- law .bound parties to each other, by means of sponsaba;
- and your Lordships know, that, till the passing of the rivar:
riage act in England, sponsalia were as binding' with them
") marnzge itself; while, in Seotland, where the defendery
_maintain that the Canon law is all-powerful, we never, at
any one' time, adopted their law: upon this poins; but, in
preference to it, we had recourse to the Civil law. Here the'
defender’s doctiine is quite the reverse of the truth. On"

*' . this point, the English pay much more respect to &eca-

nion law than the Scotch do.

As to the doctrine of divorces, also, we havc neprfol-’
Jowed the Canon law. - By the Canon law, no divoweé: is
permitted excepting a mensa et thoro. " That is also ihe
law of England to this dsy, but it never wai the law of
Scotland ; and we have here, nwellasanoﬂ:ermponan«
puuculars,rejectedtheaudmmyofthcﬂmhw T

I cannot even find any one instance jn which we have
adopted the Canon law in preference to the Civil. But
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it is said by the defenders, that we adopted our doct¥ine of
legitimation per subsequens matrimoniwm, from that law.
But, if. your Lordships will look into what is stated' by Stait
and, Erskine upon this matter, you will see that we bor.
rowed. that doetrine also from the Civil, and not from the
Canonlaw. The Canonlaw did the same thing it is tru¢;
but we got it from the Civil law, its original source, and
not from the Canon law.

The Canon. law, therefore, is of more force in England
than it is here. That is a consideration of great conse-
quence in this case, where your Lordships are called on to
give effect to a rule of law, on no other ground than
that it is a rule of the Canon law. Merely as such, it
. ought to have more effect in England ‘than in Scotland.
But, as it has no effect on this peint in England, your
Lordships will judge of its force, and say whether it ought
now, for the first time, to be adopted in a court in Scotland.

That, in this matter, the Canon law is not thé law of
England, I should think, is sufficiently made out by Sir
Samuel Romilly’s opinion. Upon this head, I need not
detain your Lordships ; but still, as the defenders have re-
ferred to an English case, in aid of their plea, it will be
proper to:take some notice of it. ¢ .A woman was supposed
« to marry A first, and afterwards, during his life, to mar.
“ry B; and, in a cause of jactitation of matriage in the
¢ spiritual court in Ireland, the first marriage was affirmed ;
¢ but, on an appeal to the Delegates in Ireland; the same
¢ was disallowed, and the second marriage adjudged good.
"« By the-second marriage there was issue; but none by the
¢ first,”

- %-And now there was a petition for a commission ‘of re- '

« view to reverse this last sentence of the Delegabes m Ire-
¢ land.
¢ Lord CaancELioR KiNe.~-A commission of review
. . = N ¥
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¢ is mot a matter of right, but purely in the discretion of
“ the Crown; and there being muebythelastmamage

¢ and none by the pretended first marriage,., this commis-
¢ sion of review tends to bastardize and render illegitimate
“ the innocent issue by the last marriage, which ought not

¢ to be favoured ; so that I am against granting this com-

“ mission, and shall advise the Crown accordingly.” :
On attending to this case, it is quite astonishing to me that
the defenders should have quoted it as an authority. The

question decided in Ireland was one not of law, but of evi-

dence; as to whether the first marriage was a good oné or
not, and the Court of the Delegates decided, that it was not,
‘and that the second was. When it is brought to appesl,
does Lord Chancellor King decide it upon any principle
.of law? By no means. He refuses to entertain the ques-
tion at.all. He says it is merely matter of discretion. to
-review such questions, and he refuses. to consider it at
-all.  If he had considered the case in a.legal point of
view, his decision might have afforded some kind of autho-
(rity to the defenders, but your Lordships will attend to
_what he did. The question was as to the granting a com-
mission of review in a matter of faet, which. had been de-
termined by the inferior Court. What was the refusal
" of Lord King to grant that commission founded on?
It was just because he held a quite - different view of the
.law, from that which the defenders now wish your Lord-
ships to believe that he did. He says, You the Delegates
_have decided the question in favour of the second marriage.
_If I enter into a consideration of the matter, I may be ob-
liged to decide it in favour of the first marriage, and that
would bastardize the issue of the second. And as I don’t
_think that would be equitable, and as I have power to re-
fuse to examine it, I won't entertain the question at. all. —
1 submit to your Lordships, that this is a case of all others
the most hostile to the defenders’ argument.
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. I may also call your Lordships’ attention to a case in
Comyn s Digest, which was not read by the defenders’
eounsel which shews the opinion of the lawyers of Eng- .
land, and how widely different it is from that which is
now attributed to them. The case to which I allude, I
do not give as by any means determining the present ques-
tion ; but I consider it valuable, as shewing the ideas which
English lawyers entertain on a point which closely resembles
it. It does not relate to the children, but it shews the
estimation in which the wife was held®. « If a wo-
“ man marry & second husband, hvmg the first, and the se-
% cond not privy, she is, during the cohabitation, to be con-
« sidered 4s a servant to him, and he is entitled to fhe
¢ benefit of her labour.”
This is pretty strong certainly. We are not here carry
.ing our doctrine so far; but your Lordships are gravelv
told, that the son of a woman who is cobsidered in Eng- _
land as the servant of the father, is to be considered as a
lawful chlld
I am now, in the second place, to proceed to consider the
particular doctrine of the Canon. law, which has been
brought forward by the defenders, for I have hitherto been
treating of the general authority of that law. And before
proceeding to a more particular examination of the defen-
ders’ plea, it will be of some consequence to ascertain what
the Canon law is upon this subject, for that seems to me to
be a matter of more doubt than the defenders are or affect -
to be aware of.
"~ Inorder to give effect to this argument at all, the ca-
nonists held, that the second marriage should be a regular,
public marriage, celebrated palam et in facie totius ecclesice.

® Comyn, vol. ii. p. 76.
. H 2
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If this had not been the case, then all effect was denied to'
. the marriage by the Canon law.

~ Your Lordships will find this proposition laid down by
Cujacius himself, the learned author so much relied on by
my friend Mr Thomson in kis pleading; Evenr in the pas-
sage which he quoted, he says that the marriage was made
¢ palam in conspectu ecclesiee.”” And he says *, “ excasa-
. ta eorum ignorantia non est qui clam rem gerunt. Cur
“enim clam? Qbia sentiunt subesse periculum, aut im-
o pedimentum aliquod.. Nihil ergo pratextus ignorantiz
“ eis prodest, qua non est probabxlls, que afféctata est po-
“ tius. ‘4t 85 factum matrimonium palam in conspectu totius
¢ ecclesice,-etiamsi. postea’ emergente, et patefacto impedi--

“ mento, aliquo divortium intercesserit ex sententia ecclesize,
* interim ex eo concepti, non tantum nati, sed etiam con-
¢ cepti liberi, non sint illegitimi. In éis, qui palam rem
« gesserint ignorantia excusatir :- scientes gutem mon ex-
¢ cusantur, etiamsi palam coierint matrimonium : Mul-
“ tum interest, quid fiat clam, an in propatulo: quaquid
“ faciunt palam, etiamsi quod’ faciunt non sit legitimum,.
“ tanquam errantes excusantur, aut mitius puniuntur: qui
¢ clam, tanquam contumaces gravius ceercentur. Wlt. de
¢ rit. nupt. ubi differentiam facit inter eos; qui scientes, ét
% eos qui ignorantes in incesti crimen incidunt.”

Here, tlhien, the doctrine is clearly laid down, that, in or-
der to raise-the plea of bona fides, the marriage must be .
made in the face of the whole Church. In the present
case, the marriage, in one point of view to be sure, was not
a private one, but in another it was. And ¥ only re-
quest your Lordships to say, whether, in such a case as this,.
the Canon law would have given any effect to-the plea of

dona fides.

® Page 271, ad cap. ii. de Clandestina desponsat.
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Another doubt.-also:occurs, 'which I must state te your.
Lordshlpa It is a disputed matter among the Doctors
and Commentators on the ‘Ganon law, whether the children
of  such a marriage are legitimate, in regard to the parent
who is not in bona fide, as well as in regard to the parent
who is. By many they are held to be pro parte legitimi
pro parte illegitimi, and this dispute is referred to by D°A-
uesseau in the very same pleading quoted by Mr Thom-
son®. In the text he says,  Ladifficulté a paru plus grande,
¢ lorsqu’elle n’etoit que dans une des deux contractants ; et
¢ dans ce cas quelques anciens glossateurs divisoient I'etat
“ des enfants, en les regardant commes legitimes par rap-
« port & I'un, illegitimes par rapport & I'autre. Mais il
« etoit absurde qu’un meme homme fut partim legitimus,
4 partim illegitimus.”

‘But in a noteon this passage it is said, “ Il ne s'agit ici

“¢.que de l'etat et de la qualité de legitime, et non de la
¢ question de sgavoir, si dans ce cas ces enfants succédent
«¢ ¢galement a celul qui etoit de mauvaise foi, comme a
¢ celui qui étoit de bopne foi. C'est un point qui n’avoit
¢ pas £t agité dans cette cause.” - '

Furthér, your Lordships.will observe, that D’Aguesseau
gives no opinion, excepting as.counsel in the cause. But
-the matter now in digpute was not there decided or argued
and, in the note, hemust be held to have given a more im-
_partial opinion;.and there he putsin an express caution, that
he had only- been speaking to the questio status, and not to
the right of succession. He therefore just leaves the question
where he found it, as a matter of great doubt, among the
‘writers on the Canon law. This is a most important doubt
in the present question. It goes to the very root of the

Yol.iv. p. 279,

e
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maiter ; for it is the right.to the estate of the mala )!de
pa,rent that is now in dispute.

The defenders have required your Lordships to throw
thxs doubt altogether out of view,—to adopt the Canon law.
de plano aocordmg to their account of it,—and to apply it to
a case of a totally different kind fromone palam et in fu-
cie totius ecclesice. In short, you are totally to disregard
this most important doubt, which they must admit to have
been entertained by many of the writers on the Canon law.
And on what authority do they require your Lordships to do
so? The first authority to which they refer, is that of the
Regiam Majestatem. And by it, we are told, not only that
- the general reception of the Canon law is proved but that

this particular rule, and the reception of it in our law, is
also made out. I shall select the passage fognded on by the
other party *. ¢ Idem dico, si fuerit ab eo separata prop-
“ ter parentelam. Et tamen liberi ejus possunt esse heere-
¢ des, et de jure regni patri succedent, jure heereditario.”
Now this passage certainly, in cases of divorce ob paren-
telam, lays down the defenders’ rule. But your Lordships
will observe, that even, according to the law of England,
such a marriage would not he null, but only voidable ; and’
‘therefore this passage would be good law even there. That
law, when relatians intermarry, even without the excuse of
bonis fides, does not hold the marriage to be null but only
voidable ; and while the marriage stands at all, it is held to
be good to all intents and purposes. Until divorce, both
children dnd parents have all the rights consequent upon
" the most lawful marriage ; and if one of the parents die be-
fore divorce, no divorce can be got at all, and the status

of the children becomes from thenceforward ummpeach-
able

® Lib. ii. cap. 17. sect. 74,
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1 submit, therefore, my Lords, that what isstated by my |
learned friends as the law of Scotland, applicable to the pre-
sent case, is truly the law of England, not applicableto the
présent question, but to one of a different-kind altogether.

There are thus two fatal objections perfectly sufficient for my . |

purpose. . One, that it is not the.law of Scotland, theother,
that it does not apply to the question. .

To shew your Lordships how far the Regiam Majestatem
-can be held as stating the law of Scotland with regard to
marriage, or how far the Canon law was received by the
law of Scotland, I msy refer to chapter 51. of the same book,
entitled, * Qui Filii sunt legitimi,” where it is said: « Cic-
“ca hoc orta est queestio. Si quis, antequam pater et -
“ matrem ejus desponsaverit, fuerit genitus et natus;
“ utrum talis filius sit heeres legitimus ; .com postea pater
“ille, matrem ipsius-desponsaverit? Et quidem licet se.:
“ cundum Canones et leges Romanas talis filius sit heeres
¢ legitimus.” ‘What is the law of Scotland on this matter ?
¢« Tamen secundum jus et consyetudinem regni, nullo mo-
% do in heereditatem, tanquam hares sustineri poteat, nec
¢ heereditatem petere.”

Here your -Lordships are told, that legitimation per
subsequens mairimoniwm is totally rejected. In short, this
1s just-a statement of the law of England in those days on
the subject of marriage. In both cases tbeRegiamagrm
with the law.of England, and .in both it is totally contrary
to. the law of Scotland.

Lord Jusrice-Craex.—Were not. the laws-of Englaud
and of Scuhndatthattmetbeumemhmgﬂdmw-
riage ? :

‘Mr Grusizs.—Not for any thing that we know. The
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Jaws of the two countries must be presumed to have besn
the same then as they are now, for we know nothing
to the contrary. This is just a statement of the law of
England, and it is quite adverse to every authority that
we are acquainted with in the law of Scotland.

Another great authority to which the defenders have re-

. ferred on this subject is Sir Thomas Craig. I do not mean
to go over all that he has said on the matter, but your Lord-
ships will find it on pages 370, 871, and 872. :

He first states the Civil and Canon laws, and then he-
adds, with regard. to the law of Scotland, certain words,
to which it is material that your Lordships should attend :
¢ Heec sunt quse de bastardis tam jure Civili quam Ca-
¢ nonico, quo hodie utimur preesribuntur.”

Parties differ as to the meaning of gue hodic utimur.
'The defenders say, that it refers to the Jus Canonicum, and
mot to the Jus Civile, and that Craig’s meaning was to pre- -
fer the one of them to the other. What I submit to your
Lordships is, that in every rule of fair legitimate construc-
tien, quo hodie wtimur refers here both to the Civil and to
the Canon {aw. '

" The inference from this is very importanat. If we are
right -in our interpretation of the passage, it follows, that
the whole of Craig's doctrine is fundamentally erroneous,
and must, of necessity, be entirely disregarded ; because it
is.admitted, that the doctrine, of which he speaks, was re-
Jected in the Civil law. .

But whether the passage be interpreted in this way or
not, is really not of much consequence; for it has been
shewn already, that, from kis.foreign education, Craig
ranked many things among the laws of Scotland which be -
ought not to have done, and therefare his unsupported opi-

mion can carry very little weight.
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Lord Jusrice-Crerx.—1 think quo ‘haodic wtimair applies
to what goes before bath. :

Mr Gxu.ms.-,-l conceive it. applies o bath.
Lord J unrcn-CLnn ~=] don’t thmk 0.

Lord MJ:ADMAN: —No : He says habitually Jus Ci- -
vile, Jus Canonicum ; he does not say jura.

Mr GrLrirs.—I do not hold it to be of much. conse- -
quence. 'There are many errors in the law, as delivered by
Sir Thomas Craig, which have been detected by later
writers.

T will not trouble your Lordships at this hour, with.
calling your attention to the particular passages of Stair,.
Bankton, and Erskine.

Stair * merely states this doctrine as the opinion of Craig
and the Canonists, and your Lordships will, at the same

time, take into your comsideration the passages which I -

formerly read to you, as to his general estimation of the:
Canon law. I beg you to consider the two ‘passages
together. -The natural inference to be drawn from them .
is, that Stair did not hold this rule of the Canon law
to have been admitted into this country; for it does not
fall within that class of cases which was introduced and
acted upon when the Canon law. was in full vigour, which
he says are the only cases in which it can now be admitted
as an authority. :

I leave Erskine and Bankton to your Loldsbxps without
any remark

* Book iii. t. 3. sect. 42.
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:'T'he only decided case which is in ady respect applicable
to the present, is that of Campbell of Carrick, which has been'
already read to your Lordships, and there you have only
the obiter dictum of a minority of the Court. Bat no de-
cision was, or could be, pronounced in that case, applicable
to the present question. Amnd the case having gone'to the
House of Lords, the interlocutor, which, after all, was
founded merely on a personal objectian, was altered, and a
proof of the first marriage was allowed. And, if I remem-
ber rightly, the second marriage was ultimately found to

be-proved, while the first one was not.

Lord MeapowsaNk.—It .is stated on high authority,
that the real question there was the questio status, .and it
was held to be quite clear, that nothing whatever could
bar a party from proving her status.

- Mr-GiLLigs.~It is more particularly necessary for your
Lordships to attend to one point, in that .case, which was
very different from the present, and a point which is not
settled by the Canon law at all. Both of the parties in-
that case alleged that they had been married. But Mrs
Cochrane, who claimed to have been the first wife, did not
pretend that she had been married in facie ecclesie,~for
she rested her whole case on an endeavour to make out a
marriage by facts and circumstances.

A party who marries another, in the belief that there.was
no prior marriage, may have some excuse, if the first. mar-
riage was a private one, or if it was only made out by facts
and circumstances; but there can be no such excuse,
where the first marriage was celebrated publicly, or -in
Jacic ecclesie ; for though parties might, de facto, be igno-
rent of it, yet, as every one is legally bound to know
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it, there could be no room for legal difficulty in the matter.
And, my Lords, I really, after all, do not know how far the
Canon law applies to this case at all,—for, while the Canon
law declares the second marriage to be good, on account of
the party’s bona fide 'ignorance of the first, we are lefi

_quite in the dark as to the nature of the first marriages in

those cases in which those judgments were pronounced. The
prior marriages may have been private ones, in all those
cases in which the second ones were held to be good.

Lord JusticE-Crerx.—Did they hold pnvate marriages

to be good in amy case ?

Mr GiiLies.—Yes, they held mere sponsalia to be as
binding and effectual as an actual marriage,—and my friend

Mr Cranstoun tells me just now, that private marnages were

just as good as public ones.
- My Lords, I donot know, that, in the rescript of Inno-

" cent IIL., there is any thing to shew that the first marriage

was a public one. Your Lordships are therefore called
upon to go farther with the Canon law than it is yet
proved that the canonists themselves ever went. In the

Jure, no doubt, but, de facto, it was quite a private one;
and when the Canon law, as bas been seen, reprobates

. the plea of bona fides, in cases of the second marriage

being private, can your Lordships believe that they would
have held this to be a sound plea, at:the instance of any
-person pleading upon a marriage, which was private de fac-
408

In short, in either view,—whether with regard to the first,
or with regard to the second marriage,—we are totally igno-

_rant how the Canon law really stood in such cases as the

present ; and your Lordships are now called on to apply

present case, the second marriage .was a public one de °

v
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.

that law to a case in w]ncb if Inrocent III. himself were
now sitting in judgment, it is more than probable that he
would refuse to do it.

All-powerful as the defenders hold the Canon law to be,
there are points of it which I conceive they would hardly
venture to press upon your Lordships.

First, I see it is an express doctrine of the Canon law,
that a woman who bona fide marries a man, whose first wife
is alive, cannot recover her dower :—her children are to be
legitimate, but she herself has no redress.—Is that a doc-
trine of the law of Scotland ? :

Another rule of the Canon law is quite consistent with
this; indeed, it almost necessarily follows from it. Itis
held by all the canonists that the issue is legitimate, in cases
of rape, for there the woman is quite in bona fide. Is that
a doctrine of the law of Scotland ?

Another rule of the Canon law is contained in the
Decretals®. I will not read it, but the title gives a
very good account of the whole chapter, ¢ Matrimonium
¢ separatur propter adulterium mulieris: et si vir postea
¢ fornicetur, redintegratur.” I presume we shall have this
rule introduced into the law of Scotland, and it will have
very important effects. Why it should not, I am not able
to figure, if there is any force at all in the principles and
arguments upon which your Lordships are required to re-
ceive the doctrines of the Canon law in the matter now be-
fore you.

But, I submit to your Lordships, that the Canon law is
not the law of Scotland, nor of any civilised country, in
which the authority of the Popes is not recognised. as
infallible; and on this point I ‘beg you again to con-

¢ Corpus Juris Canonice, lib, iv. tit. 19. cap. &.
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sider the parallel which I formerly drew between the vm-
ings of Lord Stair and of Sir Mathew Hale. -

If any decision in point to the present question could be
pointed out, your Lordships would give due weight toit; but
it is not maintained that there is any such. The case; there-
fore, is entirely open, and, consequently, it does not be-
long to that class of cases in which Lord Stair says the Ca- -
non law was received and acted upon by our courts, when
it was in full vigour. And, therefore, your Lordships are

* to consider, in the last place, if this is one of those cases in

which the rules of the Canon law ought to be now adopted
for the first time, as being secundum bonum et equum.

As to the principles of law, I conceive that the rule here |
contended for by the defenders, is quite at variance with
every principle of the law of Scotland. It is clear, that no
legal deduction, and no legal effect, can follow from any
thing whichis quite contrary to all law. Here the legitimacy
of the child is said to arise from a marriage, which, ‘ac-
cording to our law, must be admitted to be null and void.
But we admit of no legitimacy, excepting through the'means
of a regular, or rather of a legal marriage ; and this mar-
riage is utterly null and void.

The defenders have affected to misunderstand the doc-

trine of the law of England as to this point of the difference

between null and void, and to apply to a null marriage
those rules which in England are only applied to a voidable

one.

Lord JusTICE-CLERK.~] wish to know the principle on

-which the English law holds, that a marriage with a man’s
‘mother or-his sister is. good till it is reduced, and yet that
.a second ‘marriage, standing the first, is not good. We all
‘know the meaning of the words * null. and voidable,” but.
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whiat is.the meaning of the distinction betwuen the two in
point of principle, as applied to the law of marriage ?

Mr Ginuigs.—The fact is the great matter here, my
-Lord ; for it is only by way of illustration that the matter
comes in at all. As to the cause of the distinction.—The
-rule was introduced at a time when the Pope had com-
.plete authority in England.—He could, by means of a dis-
pensation, enable any man to marry his mother; but he

-could not enable him to marry two wives at the same time.
.He could dispense with the crime of incest; but he could

not dispense with bigamy.

Lord MeapowBaNk.—Was not our law of incest intro-
duced prior to the Reformation ?

Lord NewTtoN.—I am not sure but that the distinc-
tion, the meaning of which is asked by my Lord Justice-
Clerk, may be owing to this,—that niarriage is a sacrament
_by the Popish law; and, I suppose, the Popes could not
. dispense with a sacrament, though they might dispense with
every thing else. '

Mr Giriies.—The fact of the distinction being made
out, is all that we contend for ; because the fact is enough
for our purpose. If we can shew that thisis a null marriage,
we must gain our cause. '

Another rule of law is, that Unusquisque contrahens pre-
sumitur scire conditionem- ejus cum quo contrahit. Now,

'in the case of the first marriage being a private one, the
lady might have no means of knowing the fact; and the
Canonists may have held that that was a sufficient excuse.
‘But, in ‘the case of a public marriage, she might have
known it ; and, at any rate, the law would hold that she
was bound to know it. .



Anotber thing which requires to be neticed, s the per-
son in whose behalf the bona fides is pleaded. This is a
case where the benefit is asked from the boha fides of one
- person, in favour of a different party altogether,—in faveur

of the joint child of her who was not, as well as of him who
was, in bona fide. But bona fides is not peculiar to the child-
ren of such persons as this. We all know that all children
are in bona fide. It isimpossible that a child should be
otherwise. The hard situation of bastards, whe are punished
for no fault of their own, is what every man of every feeling
or reflection must be struck ‘with; and yet no man ever
thought of pleading bona fides in favour of them. And what
is the principle on which we have any bastards at all? Why,
'as they are all equally innocent, do we make any dis-
tinction between them and lawful children. T can see but
one reason, and it is one which applies with equal force
. to such children as the defender. It is to encourage mar-
riages, and to discourage and check, as much as "possible,
the pernicious. intercourse of the sexes. And itis a very
powerful check. Persons whom no other motive can re- °
strain, who are utterly regardless of the consequences to
themselves, either in this world or the next, may yet be re:
strained by the consequences which it is to produce on their
_children. This seems to me to be the foundation of the
‘rule by which bastardy has been introduced into the law of
Scotland ; and from which it is recognised as the law of
_.every Christian state. And is there any thing that attaches.
to the offspring of such a marriage as this, which can in-
duce your Lordships to do more for them than you would .
" do for any other natural children? I humbly apprehend
there is not ; and that no plea can be advanced in favour
of the one, that would not just be equally strong in favour
of the other. ' ‘
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Your Lordships, on this oceasion, are, in some measure,
sitting as legislators; and you are called on to say, whe-
ther certain rules ought to be introduced into the law of
. Scotland, or not, which, certainly, never were received be-
fore. And really the views of expediency, analogy and
principle, strike me so strongly, that, if the matter was to
be brought before the Legislature,—and, if a bill were to
be introduced into Parliament,. declaring, that the children
of such marriages as this were to be held legitimate, I
think the title of such a bill ought to be,~~An Act for the
“Encouragement of Adultery.

Your Lordships will consider, what the consequences’
- would be. They were very ably pointed out by Mr Jeﬂ'rey
A man wanting to disappoint his daughter, or his brother,
or any oollateral relation, or even with no other wish than
a very common one, of having heirs of his own body, may
just cbange his name and place of residence, and marry
-women in all parts of the country, all of them capable of
bringing him children who will be lawful. Or he would
have no occasion to be at the trouble of marrying. A man
may keep mistresses all over the country, and he may mar-
ry any one of them after she has brought him a son. Aund
that marrying in disguise in this way, is no new thing,
your Lordships all know. You all recollect the story of a
Nobleman of high rank, who adopted a different name ;
and, in the character of a farmer, married a farmer’s daugh-
ter. It is true, his Lordship did this from romantic,
and not from improper, motives; but what is to prevent
other men from doing it with the very worst motives.

. Lord Jusrice-Crerx.—His Lordship was concealing
“himself during the life of his uncle. His acquaintance
with his wife was accidental. o
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"Mr Giiries.—But there is express evidence that the
Leglslature of this country has no idea that any such’ plen
as this can be maintained, or, strictly speaking, there is evi-
dence of their being satisfied thatit cannot. - I allude to the
statute 12th Geo. III. cap. 11., to/which T must pray your
Lordships to attend, and then I shall have very little more
to say ; it is entitled, “ An act for the better regulating the
“ future marriages of the Royal Family.” And the enact-
ing clause is in these words : * And be it enacted, That no
“ descendant of the body of his late Majesty, King George
‘ the Second, male or female '(other than the issue of
“ Pnncesses, who have married, or may heréafter’ mnrry, in-
« to foreign families), shall be capable of oontracting ‘matri-
‘ mony without the previous consent of his: Majesty, hig
“ heirs or successors, signified under the Great Seal and
* declared in Council (which consent, to preserve the me-
. mory thereof, is hereby directed to be set out in the license
“ and register of marriage, and to be entered in the‘books
“ of the Privy Couhcil) ; and that every marriage or matri-
“ monial contract of any such descendant, without such'
% consent first had and obtsined, shall be null and «nd to
« all intents and purpéses whatsoever.” -

There is not one word here as to the legitimacy or r ille-
gitimacy of the ‘offspring in such a case ‘as this, if any of
the descendants of King George IL. should choose to dis-
sobey the prohibition. And your Lordships will attesd.
to the consequences which might follow from the interpre-'
tation of this law in Scotland,  under tbe doctrine now main-
tained by the defenders: - et

I hope I may without offence, for I am' sure.none is
meant, put the ease of a Prince of that illustrious famdy,
whom I shall suppase to be already married; and to have a’
- daughter by his wife. Let me suppose that -this person-’
age should come down to Scotland as Colonel Hope, or

1
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Colongl Anything, and here, in that assumed character,
marry & woman, who might bona fide believe him to be
unmarried, and, in whatever character they may appear,
there are no personis who would more readily get wives
than the: members of that family. Suppose that by this
bona ﬁde wife his Highness should have a son. That san,
under the defender’s argument, must, of necessity; be the

heir of the kingdom of Scotland, and yet he might not be - -

the heir of the kingdowm of England. Any such circumstance
as that, might lead to consequences such as every man must
shudder at the mere possibility of. . |

-This act of Parliament is valuable to mie in another pqm
©of view, as shewing the unequivocal sens¢ of the Legisla-
ture, that of a null marriage the children must be illegiti-
mate; because if the British Legialature had believed any
such argument as that of my learned friend to. be poeuble,
they must, of neeemty, have provided against it..

Su¢h, then, was the: understandmg of the. Parhament,
and such is and has been the understanding of the’ country-
for many years past; and I am certain your Lordships
will hesitate long before you do any thing te ghake or alter
it, as you would thereby destroy one of the faivest and:
mobt powerful incentives to matriage ; the certainty, which
it gives to ‘every person, entering into that connection,. of
rearing their family around them undisturbed and unins.
jured by any concealed or latent claims, and that they can
not.be deprived of the yespect,and siation, which they ave;
born to hold in soeiety. - If you deprive, marriage of this,.
which is one of its greatest and proudest. blessings, ypu wall-
deprive parties of one of the strongest inducements for en-
tering into that state, and will averturn and deface one of;
the fairest fabrics that ever- was raised by the umted efforts:
ofmqrqlsqndq('velquon, N

e e BN TR
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: , 18tk Fébruary 1811.
- MriCLERK ﬁ# the Dg‘btdmv.-—'l‘he subject. of the pre-
sthunng is, Whither; on the supposition of Mrs ——— -
havisig been married ! prior to her marriage with the de:
fender, his ignoranve: of ‘that circumstance will have the
effect of' legitimating the child of the second marriage?
The hearing' was appoinited by an interlocutor in thesé
termis - < The Lords having resumed consideration of the
fipétition, with answers: thereto, condescendence for the

*ipetitioner wnd answers, before answer 'appoint counsel -
¢ for-the' parti¢s to-be hoard in their own presence on the:

< question, W hether,i ‘supposing ~a' prior ‘marriage were
_ ¢ proved to have beer entered into ‘between the deceased
¢ anduanother geitleman, the allegation of ignotancé of the
¢ second husband of such Prior marriage, at the time when

‘ g avarrisge was solenmized between him agid the deceased,’
 would . be . re]evaht to. estab'ﬁsh thie legmmncy of the de-
“fehlew?™ . .. - .

+ /T mterlocator; nofdoubt containg ar bstriict pomt of
lmr, and it was upowthat point'that your Lordships appoint-
éd the hearing'; - but, notwithétdnding this,” from ‘the' man.’
ner-itf witich the sabject hias been treated by the gentlemen
who precoded me;thd arpument catmot be entively divested -
of the circimstanecs 6fthe cage.: In the way in which I shall-
treat-it, I:think'it will'se rather more divested of them than-
itihas-yét been. Bt there are twe circusistances to which
I must:éall your Lordships® attention, i order to define
exastly;whatthe questipn béfore: you: is. - i

+And, firse, the question : pl'opdsed to up fof theheanbg,
thkes-it for granted that-there was @ marriage previously to
the ore'withrmy. eRenit 7 but your "Lordships know, that we
haveall along denied that there was any prior marriage. -

- '#d, It mppoms that my dltent Was lgmmmt of that a]leged

P'“”' marrisge:
12
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Neow, from this state of the question,—while we must, for
the present, admit, in argument, that there was a piior
marriage,—we cannot possibly admit that it is to. be sup-
posed that the prior marridge was a public one, or that it
was celebrated in_facie ecolesie. That would be totally can-
trary to the hypothesis on which we are to argue the case.
We must suppose the first marriage not to have beét
kriown to the friends of the parties, and not.to’ ‘have been
celebrated in such a way as -that it could be presumed to
have been kngwn to my client, who, some years afterwards;
raarried the same lady Unless the macriage was. of this
private kind, there is no room for the supposition of i npo-
rance or bora fides.on the part of my client. :
. In the same way also, from the state-of the qhesm we
never can admit or suppose that the secohd martiage. with
my client was, a priyate one; nat celebraed in_facic voclasie,
as was majntained by Mr Gillies yesterday. . We mubt.sup-
pose it to have been cclebrated in facie ecclesie. And here
I pray your Lordships to zecollect a singular: inoomsistency
in Mr.Gillies’s argument. He maintained that the mar-
riage with my client was a private one, and yet he insikted.
that the previous marriage was one in facie cotlesis. Why,
“my Lords, upon their own shewing, both marriages. were
" exactly of the same description, in so far es the-celebration
- was conceried. They do not pretend to allege any thing.
else, -and yet it was upon this obvious fallacy that Mr Gil-.

Yies endeavonred to. distinguish the one from the other. . .
" Your Lordships must take it for granted, in the present.
argument, that the first marriage was one quite priwdte,
and totally ueknown; and it is also-clear, that the secend:
must be held to have been a publie marriage, -perfecthy re.
gular in every respect, preceded by proclamation of banus,
cglebrated by a regular: clergyman, in the presence of . wit-

nesses; and, in short, that it had every charaeter of : publi-_
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dnty abput it, excepting thiat it was not performed in pre-
asneeoftheladysmother S
s 'Ehis,> then, is' the state -of- the -faets upon which your
Inrdslnps have appomted us to be hesrd in your presence ;
+and the question is, Whether, in such a case, thei ignorance
. ‘lion bona fidesof ome of the parents, is sufficient to legiti-

mate the offspring of the second . marriage; and, I sup- .

:pose-your Lordships will hold the question to be the same,
- whether the ignoratice was on the part of the mother or
~of -the' father. - The argument must apply to both, or it
-soust be good for nothing: - It is very true, that the mo-
~desty of a man is not now reckoned as of so much corse-
‘quenee’ as' that-of a woman, but the legal views are the
same in both, and the religious interests are just the same;
and';)érhaps, in most cases, it is of more consequence to the

:father that the children should be legmmate than ‘it 1s of

# the mother..

) Before proceeding to my argument; I must also pray

your Lordships to observe, that- the. question now before

‘'you. is not, Whether the second marriage was, lawfnl ?

That has nothing to do with the case. -The present qnes-
* tiom is not one as to marriage at ‘all. It is, Whether, in
- eonsequence of the connection which these parties contract-

- &d with- each other,: void or not, legal or illegal, the child
*produced by that connection is to be held legitimate or il-

' legnimnte Itis alnogedler a question of legitimacy, not of
-marriage. The question is, Whether, when' parties sup-

- pose themselves to be joined together in the holy state of .

‘wmatrimony, they are’ to- have legitimate or illegitimate
-children? Whether, in such a case, their clnldren ave to

+be an honour and a eomfort to their -old age, or whether

Marewbeaﬁmnandadlsgrwetolt

- Your Lordships heard it extremely well stated by Mr °

Th@m, that, in all cases of this kind, the parents,: the
* " children, and the State, have all of them an interest in the

B

SR GO UR S .
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question of legitimacy. ., It.is:fsue, that, in ong respict, the
parents and the Statq are not so immediately concerngd a5

- the children themselves,: I mean the:guestio stagds ;. but

. gtill, both..of them have a very: strong. iterest in- the mat-
ter. Al these things must be takey into view, hefore yaur
.:Lordships can properly detarmine, he;her xhe ehddm of
.such a marriage gre legitimate ox :not. - ,

It will be very :obviaus to, your Lordﬁhim M 1f wh
.questions as these are to be- taken into, considemation, .4nd -
+argued upon. the general -principles. of . jussice . and ‘expe-
.djency, this must become & very wide apd extensive ques-

tion ; for there is no end, to the speculations-and opinions.of
.. men on general abstract grounds of. Justwe, and n. ques-
tions of expediency. .

- In so far as the pnnc;ples ,of Jnsme qnd of eleency
~can be saken into-view in this.case, I, will sybmit .t your
Lordships, that both of them are clearly in-favour wof. @y
chenp 4..Dln at sthe same time, I anust paaintain, . ek the
.grand .view of- this ,qqmnop. results. altogethar intola-gues-
- tion of la.w, that it is npt.even a question of justise,, and
. that it is far less a question of expedieney. .. RN

: Befemlg to the genjus of the laxy of chtland, is sal’u

_as it gives effect to. the cantracts and, the ;conduct: of. par-

; ties, when they-do apy thing in bora fide, it iy perfactly ob-

A _yious, that the questiop .naw at issue is ope which. misst: be

_determined in favgur of tay clients. If a.man sees another
in possession of 2 field, and purchases it from him, believing
- that he.is the rightful owner, and.sows it, .and employs his
8CEVANts upey it, and lays out his mongy | on' the : fau,h of . lais
pyrchase, ;the law of Scotland says, that he shail.tdep
- the.cnep, ,and enjoy thelbemﬁ_t of. bis Jabeur.gad dxpence,

- whoever may be:the owner of it, snd although his -zight

. may at bottoni be good for pothing: . Does not the ¢ame
.principle pervade all bona' fide gontpacts, 'and .will -it..not
-apply to such.a questiop as.the present? Even the law.of ~
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England, which ‘has as:liftle connection with this question -
asnnylaw in the whole world, tells-us, thiat, when 2. woman.:
who is'already matried, ¢hinks proper tomsry‘nnbthermq
she is to he considered as his servant during the time that she.-
lives with . him, and that he'is entitled to the benefit, and
produce.of her labour. This just shews the extensive ra-
ture of. the. ptmmplesnf bona fides, when they are received
even in this view in Edgland, however’ extraordinary, the .
law of England may appear_to.us in - other-respects.. A
man is alwaysientitled  to-his crop which he sowed, even.
when it turns oot ‘that the field which he bought belongs
to another person, and not to the seller of it. . There is.ne:
doubt that dona fider in the general case, will give the
fraits to the person who dora fide raises them. ., ..
Apply these principles to the present case, and they wlll
be found to accord most exactly with the ples which is,
maintained on our side of the bar. A man and a woxsan;
enter into the married state, with the presumed’ mtenuon,]
and with the real intention, of having lawful childgen,
. What ought to be the effect of such a comtract on the com,
mon ptinciples of bona fides? Clearly, that the children:
will be their legitimate children, and that they shall be an.
honour - and a comfort to them, and not that their very
‘existence shall be'a disgrace and pumshn!ent w them., by,
their being bastards. . .

These are the ganera.l prmcaples plem]uble nq evqry casef
of bona fides, even in questions with the real owper.. But
if your Lordships will allow me to make an allusion, which.
may appear somewbat ridiculous; we are not at present, in,
%question with the real owner. The alleged first husbsad
i8 not here,—he is not: making apy claim for the-child. " It,
might be a very odd question between the two gentlemen
as to which of them'had ' the best title to this child ;. but
“what title has this third party, who has entered his appear-
ance as pursuer in this case, to say any thing to the <hild,
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or 10 make any claim to him ?- It humbly_appears to me to
“be:perfectly elear, that no third jparty has any earthly claim,
upon the ehildy or any raght o chnlkngc his. staéus -on :any
pvetence P
. This'is ail that I shall.say on thls view. of thecase. .
Now; with regard- to what I take to be altogether an; as-
sumptxon on.the part of the pursuer, that this - questien,
" is :quite mew - the law of ‘Secotland, and that we are
néw endeavouring to introduce it for -the first time ; .it'
appears to me to be totally unwarranted, to .lay down. any
such proposition ; or to draw the conclusions. which be does.
against the validity of the defence... . . . -
From what we see as. to the anthormes wlnch lnve been
produced upon: the subject, I think I may fairly assume,.
that, in case any thing of this kind had. happened in this
country hevetofore, at least it would have been held as af-:
fording a probabilis causa litigands. 1t would. surely have
been a probable case in favour of any parent who.was main-
taining the legitimacy of his child. It is impossible to ber
lieve, after what we have seen,’ that the claim could have
been dropped at any timie within these 500 years, withous
trying it at least. I think, therefore, that the dreadful colours
in which our argument was painted, and.the terrible conse.
quences which the ‘pursuer has .endeavoured to draw from
it must be far more imaginary than real ; for, during that
long period, the law has always been supposed to have been
such as I am now maintaining, and we must have seen the
-effects of it before now, if there were in rehlity any bad
consequences to be apprehended from it; and, thevefore, if
your Lordships will sustain these old and established prin-
ciples-of the law, and find it to be what we say-it'is, I real-
ly conceive there can be no reasonable ‘grounds which. can
prevent your Lordships from giving effect to it now. The
exaniple of the last 500 years, is 2 proof that no harm can
reasonably be apprehended from your doing so.

‘
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But the question of expediency goes farther than this,
Your Lordships will consider what would be the conse-

quence if you were to reverse the matter, and to determiine

it against my client. I can very well conceive that the
worst consequences might arise. Your Lordships will be
pleased, on this view, to compare the two laws together.
When a public marriage is entered into, it is known over
all the island. It is always very difficult to conceal it for
any length of time, from the extreme publicity of the forms
of marriage. Therefore, there is no great risk of such
things happening often. At the same time there is a consi-
derable check.to any thing of the kind, and what the law
has thought to be a sufficient check, in the laws against bi-
gamy.  That law.is not obsolete ; some of our laws are so,
but that is not ; and it is of itself a sufficient check againat
the dangers which the gentlemen on the other side have so
Liberally and -eloquently ascribed to our view of this case.’ .
But, on the other hand, if, after every thing that can
give validity to 'man'iage, all this is to be set aside, by
means of -an alléged previous clandestine comuection, I pray
your Lordships to attend tothe dreadful consequences that
would necessarily ensue, under a system of law by which mar-
riage is so very easily contracted: as it 'is in this country.
Your Lordships know, that, in the wildness of youth, many
kinds of connections are formed between the sexes. My
friend Mr Erskine sometimes tells a story of a man who was
to be examined as a witness ; and who, when he was asked
the usual question, Whether he was a married man or not,
said he could not tell, for he really did not know. And
mally my Lords it was the very best answer the man could
give. .In a’country like this, where marriage is so easily
contracted, ‘T believe: there are many men who would be
extremely puzzled to answer that question- Such connec- '
tions are very frequent ; and it would be dangerous indeed
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to the legal and honourable ‘connecions which aré formed
in society, if the argument of the pursuer were .to prevail,
and it were to be found by your Lordsh:ps, that the chil-,
dren ¢f a seeoridl’ bona fide marriage are illegitimate. By
means of ‘these youthful and thoughtless- connections, the
children of the most honourablé and apparently good mar-
riages might be cut out of all their rights at any distance of
timey—~Y say at-any distance of time, for jus sanguinis nun-
quam precscribitur,—and when it might be mpossxble to
disprove the aseertion.
I need not insist upow this view of the case. Itis one
- which is extremely obvious, and it must satisfy your Lord:
ships, that our view of the law is by far the safest of the
two. I have also shewn, from the argument of experience,
that there is really no danger in it. We know ‘the conse-
quences of the law as it has been ; but ‘there is no saying
what may be the consequences of the law now pleaded by
the pursuer.
From these remarks, I submnt my Lords, that, on a ge-
- neral view of the case, both the justice and expediency of
the law are with me, and that the arguments of my clients
are much safer than those of the pursuer. But after all that
can be said upon views of expediency, that is not the ques-
tion now before your.Lordships. The question is, What
is'the law of Scotland ? * If there has yet been no'express
and specific declaration of the law on- the subject; but what
is to be found in first principles, then I maintain, that your
Lordships must give the same effect to the bona fides of my
client, that you would give to every other case of bona fides .
ini.other respects. But, ia truth, thisis'no'new law ; it is
not a law of yesterday ; it is not a law of .the Canonists; it
- is not a law of Craig; but'it is the universal .law of Scots
land, and one which has beéen approved of by the wisesv and
the ablest men that ever sat on the Bench in Scotland.

’
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.My friends on the,other side.of the Bar bestpwed much
ridicule op the Canon; law. in general, but I dp nat remem:
ber that they ventured.to say.any thing: very demegatary ta
the character. of Innogent IIL, by whom this pertionles
branch of the Canon law appears.to have-been introduced,
They made some jakes about his infallibility, but they did
not say any thipg that ceuld affect his chergcter. Yous
Loordships, however, ¢an estimate all this very properly. ¥ou
havg heard, frow the best authority, what sort of ‘man_he
was, and it is not for me to add any.thing..to, w.hst. Mz
Thomsen said in bis praise. .

It appears clearly that this very qpesuon had agusmd
ﬂn apinjons of the lawyers before. his time. It appeses
that there had been different.and contradictpry opipions
" abpt it ;.and it appears to, me that they. treated it partiene

larly as a case of Capon law. Yetit may be held to be;a -

question of the. Civil as.mpuch 35.0f the Ganonslaw, for itiy -
- as consonant, with the principles: of t.he ane.as.of the, other.

Bug whatever it was, it was decided in favmir of tbq ergu-

ment now ma;nm;led by my client.:

. Mr Thgmson stated ta your quph;ps, that thls dgc»

sion of Innogent III. had been universally approved of by
all the Canonists. . He. said - that. he .could, have covered
your Lordships’ table with a, hunéred suthorities upon the
subject ; and this stafement, wgs niot pqnﬁradncml,”dpguld
npt be. contradicted, by my friend M. Gillies. . e did
not praduce one single -text to shew that t,lyege VaR,any
doubt, among the commentators. upon the sybieet 3 and,

therefore, your Lordships must hold that they. ares; s M

Thomson infarmed: yau; guite; ananimous upew this. ROINY

And what did my learned, friend- say :againetrthissy’ He

only said, that there. were forty, volumes in;folio of ong traer

tise on the Canon law, and nearly as many of apotheryapd
that they always contradicted eack other. - If they had

$
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contradicted each other upon this point, he would not have
fifiled to lay-them before your ‘Lordships. " My friend said
ke had gone down to the Library one_forenoon to Jearn the
Canon law, and examine these voluminous works. This
might suggest some ludicrous associations; but, at any rate;
T am sure that a gentleman who learns the Canon law in the
course of a single forenoon, is not entitled to abuse it.
* But, my Lords, the very attempt to ridicule the Canon
law, is the best proof of what' it is on this subject. Ifi it
had Been in their favour, the gentlemen on the other side
would' not have thought it necessary to say any thing &
gainst it. On the contrary, they would have treated it
with that respect which they now profess- to shew to the
law of  England, which, they seem entirely to forget, is no
_ more to be studied and acquired in a single morning, thian
the Canon law. They affect to know nothng ‘at all ‘of te
Canon law, but they pretend 't6 have much knowledge i
the law of England ; and they venture to maintain, that thé
law of England ought to decide a 'queéstion of this kitid
though they know perfeetly; that there are no two laws so
different from each other, as the law of Eno'land and the
law of Scotland, in matters of marriage or legmmauon '
"My Lords, this is a’ practice which is becoring muchi
too common. Every man who- has nothing to say for him- -
self, either on the principles or authorities of ourown law,
‘hiis ithmediate recourse to the law of England ; and nothing
# more easy than for a man who is not-acquainted with' that.
law; to prové-ary ‘thing he pledses from it:- This pracuce
ought to be diséountendriced.’ ‘1 bave heard Lord President
Blait' say, thi&t e never-had learned, and never would léam,
thé law of England. For'my own part, I know nothing of
thié law of England ; T do'not believe T ever will; and Thave
hardly ever looked into any other book upon it but Black-
stofie; ‘ahd I do not believe that my learned: friends know
much more about it. I think there is some slight obliga-
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tion upon us ta know something of the Canop law ; for, let
gentlemen say what they will, it is, in some points, one of
the sources of the law of Scotland. But thereis no.such call
upon us to study the law.of England ; it is of no use whatr
ever in our own peculiar system ; but clearly, the:study of
the Canon law must throw light ‘on many poim& of. our
© OWIL. - St
) Weare told the Canon. lawm lt: ot‘mo ‘consequence;
because. we have no professors of it; they never. thought:of
teaching it in our schools. Thisis a very powerful atgument!
Why, my Lords, it is but very lately that we had no.prefes-
sors, even of Scotch law. There are.to-this -day many
branches of cur own_common:law, of much more'value than
the. Canon law, of which we have no professars. .We have
no professor of the law: of Insurance. . We have no professor .
of the laws relating to Bankruptcy. . We have no professor
of Criminal Law, and never had, excepting during one sum-
mer that Mr Hume was kind enough to give s set of lectures
on the subject. . Do.wy friends mean to say, that we have no
insurance, or bankrupt, er criminal law, becsuse.we havend
professors of those laws ; or that we had nething but Givl
Law in this country, till a professor.of Scotch Law. wasiap:
-pointed ? This really is a very odd argument ; and-itsijust
shews how much the gentlemen feel themselves p:e-sed'hyv
the Canon law. Gt
.. The Canon law, with all its. faults, and. whr.diernthas
‘been sufficiently studied by eur lawyers-or not, is anqugs-
- tionably the root of many important partsof our system..do
was stated by, Mr, Thomson,, that, in. the ald eonsistorial -
court,~—the court.in which the validity of -marriages;:and,
the legitimacy of children, were ttied,~the Canan kaw was
administered before the. Reformation. :And in what mani.
ner is it to be presumed that they administered it 2 Just,
my Lords, in the way in which it appeared in the books of
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the- Oanoﬂ’iaﬁr I they- did not it is certamly incumbent
‘oh the pursuers to sHEw it, 'which they have not endeavour-
#6067 and, thereforé, theré seems to me to'be good ground
fov s pimg, that the donsistorial cburts of " this country 'held

‘thatithe opthion of Tonceent TIT. was' vight § for it was held

10bd good "law in-all other comntiies governed by the Ca:
non law, and we have no evidence of the contrary having

been the case here. It is true;'that, to a certain extent, the

Catiogy law was abolished at the Reformation; but your Lord-
shipswilicétisider what the judges of the cofisistorial courts

wite doing it the'micay thoke, * Wht had théy been doing -

, duriing:te long period between thé time when it'was fitst

~

established: and the time of. the Reforriation? THis' tust
have been held-to be liw then;: wwe have ‘evidencethat it
was held to be law;. and" since the Refofmation - thete

is no proof that it has Geen altered, nbththstandmg alt

that has. been sdid. by the 'genitlemen on’ the other side.
Nobody bver epetied 4:book'on the law of Scotland,” with-
out: secing ‘thit. the Oamon -law is used‘in, and forms 'a
bremch 'ofjour:law. . In 86 far 4s it was pebeived and ‘acted
upon before :the: Reformation; it ié a branch of 'the law of
Seotlawd. - Thete is to'ristter why' or how it was brought

myjitidaipart of oupdaw'; and we are not- to look so much.”
todthe-somyces or-the causes of it, as to the exlstence of the’
* law itself. :

acflhe: Mt‘quest!bﬂ ‘is, " Whether our law sustains the

" legitjmacyi ofthe children, on account of the bona Jidés: of

' the mater ever was détermined differently either by our-
selves or in amy other: qury ih wHich the’ Canon law was’

obe ofrthe parebes: Wi see What the Gahon law is. We
deerthait the Ganoiy law. wak adshinistered i dur courts for
demturien after the quéstion’ was hild to be fixed amiorig the
Camonistsipand wé see no:tase in which it is préterided that

‘. Y 5. .
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at all admitted. We see noireason to doubt that this would
have been the; determination of aur courts.’ They could
not, consistently: with their customs, have determined it in
any other way. - If - they could, my learned: friends wounld
" not have failed, to inform us of it ; and I submit it to be per-
fectly clear, that the prima facle presumption.is in fayour
of my: client, altogether independent of the opmmns of any
of the writers on our own law. . -
. While.I maintain this argwment, however, frqm the
Canon law, I cannot admit the statement of the pursuers
to pasy unnoticed, that my plea is pltagether founded upon -
that lay. It is. not founded on the Canon law. It s
founded on the law of Scotland. .Fo shew what the Jaw
of Scotland is, I may shew, the seurces-of it. I may. shew
- from what authority any partieular, point bas-been adopted
into the law of Scotland. But that is no sufficient ground
far saying, that I am maintaining so strange a doctrine as
that. the Canon law is the law. of Scotland. I am only
shewing what:the law of Scotland is, whem I refer to the
"Capon law. - I am only stating what. must, haye ‘heen the
law of Scot]aud. before the Reformation. , . .

If this was the state of oyr law before the Beformam&
your Lordships will next, consider whether any- t,hmg bap
been done to alter it singe that Gime. - .

" . The.oldest authority which we have upon thw, ar- per«
haysupqn any point in the Jaw.of Scotland, isthengm
Magjestatem; -and 1 am very.much, mistakes, if the Regianr,
ghen, fully considered, and taken .along withi .the note of
Skepe, read by Mr. Thomson, does, not establish, that, a5 -
the timg when it was compiled,  where any marriage was
dissolved, on .account of an -unforeseen impediment;’:the
bona fides of one of.the parents was sufficient to secure thn
status of legitimaqy,to: the children. - -, - .

I apprebend, that your Lordships were not much movenl '
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with what was stated on the other side, as tb the authenti-
city of the Regiam Majestatem, or as to the many texts
which it contains, that are not now the law of Scotland.
"As to its authenticity, or its antiquity, it is really of no
consequénce on this question. Your Lordships know
that it was-long prior to the Reformation, and that it has
long been held to state the law of Scotland. 1t is quite
true that there are many texts in the Regiam which we
do not hold to'be law now. But that is no evidence
whatever that the whole of it was not at one time law
in Scotland. We are taught by our old writers that ‘it
was the law; and if some parts of it are not law now, we
_know very well when and in what manner ‘they ceased to
be so. The presumption therefore is, that, at one time
or other, every text in the Regiam Majestatem was agree-
ablé-to the law of Scotland. If your Lordships do not
hold this to be the fact, there is not one law-book that ever
was written that is of the smallest aixtbority; for there is
not one work in ny law that is at this- day quite cor-
rect in all its parts,—there is not one perhaps which is'not
altered in some way or other very soom after it'is published;
and, as an example, I may mention the very latest of our
works, Mr Hume's book on Crimes. Doés atry body doubt
that it is a book of very high authority, ahd yet:does not
every body know that various matters which he treats of have
been differently decided since it was published ¥t is a ne.
cessary consequence ‘of the improvemvent of the country,
and of - the -alterations in meh’s views, that there should b¥
such changes. Some people may think that our law has'beetr
improved,—some people may think' that it has been injured,
by these alterations ; but there is no doubt of the fact that
it has been altered, and that it is altering daily. A
With submission, therefore, my Lords, the gentlemerr
‘do not do enough when they shew me a few texts in the
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Regiam which are not the law of Scotland now, but whish
may have been 50, and which I believe to have heen so, for-
merly. I might return the compliment to my friends, and

- shew them many passages in Stair and Erskine whick are
-not the law of Scotland now ; and I am sure, my Lords, it
‘i too much to expect, that the Regiam Majestatem should
have stood an ordeal in whxch beth. of these authors have -
failed.

How s this to be applied? I produce this work, which
I admit hgs been so much changed, as ah authority in my
favour. I apprehend, my Lords, that it is an authority -
still, in so far as it has not been changed. I can shew how

. and when many parts of it were changed ; but I .am en-
titled to hold, that every part. of it continues to be law,
.which the other party does not prove to me to have been
.chapged.

. What does the Regiam say *? ¢ Idem dlco, si fuertt ab eo
“¢ geparaia propter parentelam. Et tamen’ liberi ejus pos-
« sunt esse heeredes, et de j jure regni patri succedent, jure
¢ heereditario.™ This passage was read to your Lordships,

_and what was the objection . which was made to it? The

~ objection was, that the rule only applies to a dissolution of
marriage propter parentelam, and not to any other case
than that of too near relationship.

-. And first, my Lords; I must observe, that the reason of
the law applies just as strongly to the case of my client as
to the other. But I may go farther than that; I say that
it applies more strongly, and that my case must be included
in the other; for what does the law say? Itsays, that, if the
marriage is dissolved on account of #00 near a relationship,
(without any distinction as to degrees, for it includesa -
man’s own mother), still the children. are legitimate. : Is
there any room-for bong fides there? Can it be supposed

Lab. . chap, 16. sect. 74.
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thiat parties stahding- in %00 mardnﬁmdnpshouldm
know each other # -

Lord Jestice Creex.—~It s taken for granted that enie '
‘of the parties is ignorant of it ;. but it is much more likely
that & person in the situation of your elient’s fither should

be ignofant of a ‘prior marriage, than that a man should
not know he was marrying his own sister.

Mr Crxex.—If there is dong ﬁdex there, and it is very
difficult to suppose that there should, and if it is in that
case to have such a powerful effect, what plea of justice or

- consistency can be urged for denying effect to it in the case”
. of persons situated like my client? I apprehend, my Lords,
-that the plea is much more strong in my favour than it esn

. possibly be in the case which is put in the Regunnﬂqfeo-

. tatei.
But here 1 must mention & fact ofaomeeunonty and

. - importance in this case. Your Lordships know that there -

, are maay old manuscripts.of the Regiam Majestatem, both
in Latin and in English; and I have here an old mans-
" script translation, apparently of the time of James IV:,
the authenticity of which is quite umquestionable, and I
shall read 1t to the Coprt. (Mr CrLsrE read a pas

- sage, which 1s a pretty close translation of Skene; with the
difference that it mentipns other causes of separation: to this
effect ; “ but if she be separated froi her husband, because
¢ of parentage, kindred, or other lawfid cause, neverthe-
“ less, her bairns may be heirs, and through the law of
¢ kindred, they will aucceed to the heritage.”) i
'Now, this is not agreesble to. Skene's edition. He col-
.lated many copies together, and made up. his edition =
."cording to his own' notions' of what the law cught to-be.
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" Bat heve is & wannecript translation made & century. bafbre
the time of Skene, sud it states the case generally as.to'die-
- solutiety on account of kindred, or any other lawifud camse.-
"Bhe only quastion here is for your Londships to comsider;’
whither you will give credit to this copy of the Regiam -
Edonot say thet you ought to take it in poeferencerto
other anthentic. copies, but I am sure that at worst it -is
s wery good admibicle in favemr of my client. The
. wards, ¢ or other lawful cause,” ave no doubt written on
the margia of . this manuscript, but they are written in
the same hand, with the same iak, and at the same time
with the text. I hear the gentlemen whispering that it is
therefore false or interpolated. But, my Lords, I eonceive
thet my case is so much the stronger from that cireum-
stance.. It is an opinion of a lawyer of that day, that what
Immwpludmgwasth«mtbehrofthcmmh'y

Lud Jm'rxcn-CL:nx -—Whose manuscnpt isthat?

Mr Tnom —We do not know whose manuscript it
18, but we know that it bas been in theAdvoam’Lﬂxm‘y
methnnaeentury

: :Mr Cx.xu.-Your Lordships will also recolleet, from
" the sonotation of Skene om this very passage, that his
opinion was the same as that of the writer of this manu.
* satipt. . Butmy learned friends took no netice of his opinian.
It was wise in thew not to do s0, and your Lordships know
. well, thas, when these gentlemen omit any thing, they have
extremely good reasoms for the omission. X will read it
again to your Lordships *. - He says, * Hunc leeusn resti-
“ tui, veterum eodicum fidem, et.jus eanonicum. sequutus.
 Rareutelem autem mtelbgo vel eonungmmmm, ve

‘Rog Maj. L. i up.l&-ut.ﬂ.noh.
x2
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" ¢ affinitatem, propter quas infra certos gradus de jure post
s*xificio dissolvitur matrimonium, nisi Papee dispensatio m:
¢¢ tervenerit. . Mulier itaque propter parentelam a viro se-
- parata; nullam dotem petere poterit;- tamen liberi ex eo
* matrimionio: procreati, etiam: ante - sententiosn dissoluti’
* yeatrineonii, legitimi sunt, et’ jus successionis obtiment o

“:quia eerum causs est favorabilis. Ideoque cum de eoruite

¢ eonditione agitur, tempus non solum contracti matrimonii;s
“ sed etiam conceptionis inspicitur. ~ Etenim. lfberi legitio
¢ mantur, per nuptias' contractas, videlicet banmis' solems-
“ niter inde editis, impedimento nullo eomperto, et alteres
“iconjugm . bonam- fidem - habente, tempore mattmom
< inter eos contracti.” -
- So, my Lords, we have the text of the Reg:am Hq;cataim
-the.opmion of this Glossator, and the opinion of 8kene,-all it
- _favour of the plea maintained by my client.- I submit:so your
Lordships, that they furnish grounds for a fair conclusion in
his favour.. It is possible that these might not bé very va-
luable opinions, if there was any thing to set against them,
though I submit to your-Lordships that they are. Bt hive
the gentlemen on-the other:side produced any one-anthotity
whichthey.can pretend to set against these opinions ?: They
have not. These authorities will be received by your Lord-
ships as evidence of the ancient state of the law ; and, con-
sidering that no case has ever been decided to a contrary ef
fect, I submit’that tuey are-even a great-authority to shew
what the law now is. We-have shewn -your ‘Lordships
what the consistorial -courts would most likely have done
in such a case as this; that the Canonlmvwasmedby them
for many centuries ; and we have also shewn the opmlon of
various writers on the same side of the case.. -

The next- authority which was quoted was» that . of
Craig, and it appears to me that his autherity stands-
very high in a case of this kind; and apecmllywhenwe
consider who followed him, and the manner in which he is
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Wbygthem,huopmlonualmmt enough to deter-
mine the point of .itself. And here we are saved from en-
tering any farther into this branch.of the case, for it is not
vow denied what his opinion really. was, indeed it is expressly
stated to have been his opinion by Stair, and Bankton, and
Erskine; and .it was decidedly that the plea which I am now

_maintaimng to your Lordsh:pe was good.

And how is this opinion opposed ? Notby my a.rgumt'
against its justice, but by an attack upon the credit and-re--

putation of the.writer. The gentlemen have nothing else

to say.. What could they say? It is quite clear that his.

-opinion is what I bave.stated it to be. They cannot de-
stray it ‘on the ground of its being contrary to equity ar

 justice ; and unless they can destroy it,- they have no case ‘

bere.

. 43 would be wrong in me to detmn your. Lordshxps wltll
-saying much in favour of an author so respectable as
Craig. Why should L support his character? It requires
no support -from me. Your Lordships know it well;
snd you will make the proper estimate of the attack
which has been made upon it by my. learned . friends.
The same thing .is repeated against Craig, that was

urged so strongly agginst the Regiam Majestatem. Itis

said, that there are many opinions in Craig . which are nqt
now: the law of Scotland.  That is quite true.. But what
inference can- be drawn fmmn? It.is quite plain.that he

koew all the feudal law which was known in his time.. It °

also appears that he was. acqumnted with the whole law
which was then practised in Scotland. But he had very

imperfect materials to wark upon, as our law was then.

. far from being, aoomplete systern.. Being a man of gene--
ral legrning, he was acquainted with many matters of fo.

mgn law, and, in various places of his baok, he offered his ~
opmlon as to points which had not been settled in the lay

A
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of’Ststdrid.” Ahdin what respect does it déreace from theé:
nierit of his book, that some of these opinions have not been:
followed, ot that some. points - which wete law then, kave
fince tieen altered ?  T'may just take Mr Heme's Crimivl-
Law s an example again. That part of our law is stilt in
somie teéspects imperfeet ; and Mr Hume has given us tris
own opinion on many matters which have not yet been de-
-#ided by the Courts.- My Lords, are we to be told that
Mr Hume is ignorant of "the ctiminal law of this country;
or that his book is & system of foreign laws, because some

of the points on which he has given opinions may have been

decided differently since? No more, my Lords, can any
thing that has been said by Craig derogate from his gene-

pal character or credit as an accurate and learned lawyer. .

One thing was said against Craig which I really did
fiot expect. It was said, that his ideas were entirely sophis-
ticated by his foreign education, and his foreign life. My
Lords, Craig did not pass the greatest part of his life
abroad, as my friends would insinuate. He was educated
abroad, just as most of the young men of his time were ;
but he returned at the usual' time, and passed his trials,
.and lived and practised at home like the rest; and he was
ho-more apt to be sophisticated than the lawyers of our
own time. 'Few of the lawyers, even of the last age, did
not receive their education abroad.

The opinion of Craig is too clear to admit of any dis.
pute. It is quite needless to inquire whether he in general
* preferred the Canon law or the Civil law, or whether he
was right or wrong in his ideas on the law of England,
He may have been inaccurate in his expressions, though
it does not appear to me that any inaccuracy has been
proved against him: But the question here is, as to his

.opnmon on the law of Scotland. = And upon ‘that matter I

)

L
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mbm:t,ﬁmhemugmtand Wenglnyanﬂioncymmyh-
vour.

. We have aho a dispute as to e passage in his beak,upon
which thé gentlemen would put a very singular interpre-
tation. He was accused of the gross.absurdity of alleging,
that both thie Civil and the Canon law have been adopted
as the law of Scotland ; and if I did not misunderstand the'
gentlemen, the imputation went the length of saying, that
Ire-was for adopting the whole bedy of beth, though ia.
nany points they contradiet each other. I submit, my
Lords, thatthe passage is abundantly elear ; « Hade sunt.
“\quet-de Bastardes tam jure Civili quam Canonico, quo:
% hodie utimur, preesertbuntar” It is impossible to mis-
understand the meaning of this passage. - It is quite clear
that ke meant “ those parts of the Civil and Canon law
“ which are used and observed by ws.” And this -expla:
nation differs very. little from the ote which was given
by my friend Mr Thomsen, *who scemed to be for-apply- -
g it miost stromgly to the last mentioned or Canon law;
bt it is of no eonsequence’ whether he mmvwapplytt
o both, or only to the last.

. 'The next authonty wé have; mthatofLotd,Suw He:
repeats the opinion of Craig with the respect which ‘he
usually shews for that writer's opinions;.and he does not ap-
pear to have been of a contrary opinion himeelf. He does
not even express any doubt upen- the point. The utmost;
therefore, that, in fair ressoning, oan-be suid on -the: othe?
side is; that it does not appear that he had so considered
the mwatter on general prirciples, as to’ be able to say for
himself, whether the opinion of Craig was a soond opiivion
ornot. ‘Fhat is the very utmost that can be drawn from lile
way in' which’ hie expresses himselft :

Now, miy Lords, I sdy that tie same thing. occurs in
every book of the kind: A man writing a book of s gé
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. ml,ammne as the.Ingtitutea of -the law ofomuntq,
geither can enter, nor pretend to enter, into a mipute in¥gg-.
tigntion:of every. point which occure. For .the mast part,
he eontesits himself with stating the authority which he re-.
fers to, without saying whether, in his own privaseopinion,
the judgment was right. or wrong; and it must be. pre-
sumed,, that he approves of the opinion which he repeats,.
unless he says expressly that he does not. Stair gives the
authority of Craig, as one op which he relies ; if he had not:

- . meant tado that, he would have expressed some doubt,

about it. It iy not necessary for me to maintam, that Craig
is 28 good an apthority as a decision of this Coust, but still
he is ar authority in my favour, and he is one on whom:
Lord Stair-relied. :

Haxing made these observation onthe pusagemwhmh :
Stair takes nétice of ‘the opinions of Craig and the Cago-.
nists, the very same remarks apply to the manner in which,
the same opinioris ere noticed by Erskine and Bankton.
Tt ig'said by the pursuers, that they all meation it with
caution, bat I really cannot see, in all their, writings, any
criterion which can entitle the gentlemen to say whether
thesy were cautious or mcautlous, in the mode of treating
the subject.

And now, my Lords, Whnt is the amount of the autho-
rities which I have laid before you, in support of the preten-
sions of my client? You have first the Canon law. 2y,
The undoubted use of the Canon law in our consistorial
courts; 3dly, The 'Regiam Majestatem; 4ihly, The
opinion of Skené; 5thly, The opinion of the glossator;
Gthdy, That of Craig; and, Tikly, Those of Stair, Bank-
ton, and Erskine ;—all of them noticing the opinion which
I am now pleading to your Lordships, some of them with
approbation, and all of them without the least expression of
doubt or dimsatisfaction. 1 submit to your Lordships, that
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‘these of themselves are enough to ascertain the law: in such

agsse. Surely against so many authorities as these, .it

should be Decessary to point out very strong reasons indeed, 1
in . justice or in expedlency, to induce your Lordships to

give & eputrary decision.
This is 'a question which has not yet been decided,

hewever, by our courts of law ; and, therefore, your Lord-

ships cannot be regulated by the opinions of your prede-’

cessors, unless you consider the opinions which were given
in the case of Campbell of Carrick as being to the point.

_But what can your Lordships have in such a case,
- but the opinions of writers handed down from age to -
age, without any doubt being thrown upon them ? What'
stronger authority can be wished for than. that? If it .

were contrary to all justice, equity, utility’ or expedi-
. eneyy it'would even be a strong thing to go back upon

a law 50 authenticated. But in this case, nothing whatever-

_has peen alleged to induce your Lordships to go back upon
and reverse the opinions of all your predecessors; and
therefore, my Lords, nothing remains for you to do, but to
adopt them. An’ancient opinion is presumed to have been
given on good grounds. What more can your Lordships
have than such presumptions? There is no room to inquire
into the fact. We must take it on the credit and character

of the men who have given the opinion. We cannot pre- -

- sume that they would have given an opinion contrary to
law : and, if they were capable of doing so, we cannot hold
that the other writers who followed them, would have al-
lowed such an opinion to pass without examination.

If, then, there is such a presumption in favour of ancient
opinions, the next point to enquire into is, Has any thing
"been done, in eontradiction of those opinions on this subject ?
And here your Lordships will observe, that the principles of
the law of Scotland do not permit any law to go into desue-

’
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tudeé, without a' contrary usage. A statute, it has: beeti
said, may go into desuetude, and we have toa many exam- -
ples of the fact, to permit me to dispute it ; but no statdté
goes into desuetude without a contrary usage. In-the
same manner, my Lords, an opinion, sanctioned by the au.
* thority of all our ancient writers, and handed from' age to
age by one author to -another, cannot go into desuetude:
without a contrary usage; and, therefore, my Lords; T'ape
prehend that it is incumbent upon the pursuer to-shew that
somédnng has been done, either’ by the Legislature or by
the decisions of our Courts of law, contrary to- the ancient
opmxons, before he can be entitled to expect your Eord:
ships to reverse them.

But there is a great desl more here than an opmaion :
there is a voucher fot the opinion. What Craig says as to
himself, is an opinion merely, no doubt ; but he gives the"
reason of the opinion which he entertained, and he shews,
beyond all doubt, that it was founded upon good grounds.
We find, that it was part of the Canon law, in which we

-plainly see the source of the opinion given by Craig. We-
‘have -every authority that could possibly be obtained m-
-such a ease. What other authority ‘could we have? There
-has been no decision of our qwn Courts upon the subJect
Can we create a case for Annuthonty P

~ In this view of the case, the opinion of Sir Samuel Ro-'
-milly must be of very little weight with your Lordships.
"He saw no decision on.the point. His epinion: thay be, .
.and it 15, a great authority asto the law of England, but it
.can haye very little value in the determination of 2 ques-
tion of Scotch law.

" It is impossible that we could have brought forwand

any other authority o -your Lordships tbm we have

;brought
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- -Lord-Meanowsanz.—1 would fike to ksiow how many
s may have been privately settled and determined g

' lbue very authorities.

Lord Jusrrce-CLEak.~1t is in favour of Mr Clerk’s
afgument, that the case has never been tried. I am sur-
ptised that Sir Samue] Romilly, when he was asked to

_ point ont any authorities upon the subject, did not take

sonte notice of* the distinction between null and voidable
marridges, for it is clear, that the English admit the legiti-

‘macy of the children in marriages wlnch they call only-
voidable. _ A

Mr Crerx.—It is not incumbent on me to account for .
the fact, that no case has ever been tried on this point of
faw in our country ; but I submit it to your Lordships as a
very good ground for believing, that the mischiefs which
the other party seem to apprehend from my doctrme, kave
no real foundation. :

Lord Justice-Crerx.—It is a case wlnch will not
happen once in five hundted years.

Mr Cmmx.—l will not pretend to say, whether the

‘reasons which I have now employed, prevailed with the

Court in the case of Campbell of Carrick ; probably much
better reasons were used; and itis justas probable that no
reasoning was employed at all, and that none was neces-

~ sary. But what the opinion of the Court at that time was,

appears by several authentic and irrefragable documents.
Not only were the Judges of that time . all of one’ opi-
fion, but it was admitted on both sides of the Bar, that
the child of the second marriage must be legitimate. Mrs
Campbell’s counsel argued upon it as ah indisputable fact,
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amd it was not denled-on the other side of the Baz, thet.
the child was: entitled to the siafue of legitimacy, oot~
withstandiog the prior marriage. If I am asked, How
does this appear? I answer, :that it appears from Fal.
coner’s report of the case; in which it is said, « Such of
¢ the Lords as were for the interlocutor reclaimed against,.
< declared, that whatever wag the issye of this question,
¢ the daughter would be legitimate from the mother’s bona
« fides.” What s the meamngof this passege? It igy—
though the previous marrisge were proved, even we the
minority of the Court, who are for permitting it to be
‘proved are of opinion that the children of the second mar-
riage must be legitimate.
. 'This fact, by no means, rests on the authority of Fal-
coner’s report of the decision, for your Lordships have al-
ready heard an authority which is entitled to the greatest
weight, and which was not noticed by my friend Mr Gil-
Lies; I suppose he found it too hard a morsel. Lord El
chies says; « We all agreed that Mrs Campbell having,
¢ without challenge, lived 20 years with Carrick as man
¢ and wife, and even owned as such by Mrs Kennedy,
¢ that Mrs Campbell has all the civil rights of a lawful
¢ wife, and her children, of lawful children.”

‘Who were the Judges who sat upon the Bench at that
time? Among other eminent men, my Lords, there were’
Arniston, President Forbes, and Elchies. I think the two
first were right in wishing to allow a proof, though they
failed in getting that object accomplished. And yet even

* they concurred in the opinion of - the Court, that the child
was entitled to be considered as a lawful child. They
made no distinction as to the bona Jides of the one parent,
and the mala fides of the other. They held it to be a law-
ful child to both the parents, in respect of the bona fides of
one of them. Lord Elchies himself was qmte dear, that
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dn real question before them, was the pmoml objeetion- e
geinst Mrs Cochrane being allowed to prove her marriage
at all, and that it was a good objection. A, different opinion
was entertained in the House of Lords, and the’ judgment
was reversed. But it was ultmately decided . against Mrs'
Cochrase for want of proof. That was no.case of legiti-
macy to be sure. It was a question of marriage, but I am
in the judgment of your Lordships, if that can be held as a
mere obiter opinion; when it is. clear, thatit.was a point
which it was absolutely necessary to consider, and which
was completely interwoven with the merits of the case then
at issue. .

’

* Lord GrLgyLEE.~—I have a manuscript * collection,
which may possibly be by Lord Tinnwald,. but I am not
sure if that report makes the legitimacy of the child, which
was reckoned quite undoubted, the foundation of the opi-
nion of the Court on the case then before them.

Mr Crerk.—I am now going to read a most matetial
document indeed, though it is only a statement of one of
the lawyers in that case: it is a passage in the Replies for
Mrs Campbell, and from it we find what she held, and
what was admitted on the other side of the Bar, as un-
doubted law.

Itis there stated: ¢ The defender shall add but one fa.r.
« ther consideration upon the general point. She has chil-
« dren by the Captain, born, as she believed, and as all the

¢ world believed, in lawful wedlock. The pursuer herself

*® The collection of Lord Glenlee, appeared to be & copy from that of
Lord Elchies, and the passage which his. Lordship read was in these
words, after stating the facts of the case: ¢ Yet since both marriages were
“ now dissolved, and the pursuer’s marriage could have no civil effecs
“WMWMMMW;MM'@M&“W&M
“ﬂmaplwlolhcmmiqe.”
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“is forced to acknowledge th‘at no queestio status éan be
o movedagmmt them, and that they must beentifled to alf
“ the legal benefits, as being the Captdin’s lawfully begetter
é children. Thetr: méther'’s dona fides operates this effeet,
“ supposing their father to have been guilty of the crime
% which the pursuer lays to his charge, (which, at the seme
€ time, is far from being admitted). ¥ her bona fides can
“ have this effect with regard to the children, the pnreuer
4 is challenged to assign a reason why it should not have fhe
« same effect with régard to herself. Tt may be supposed
~ % that her bona fides wotld not be safficient to make her
“ marriage legal, if a former marriage should be proved, nor -
¢ entitle her to possess the Captain, as her husband, were. .
¢ he alive ; but when the question is only of the wife's legal
¢ provisions, it appears extremely clear; that a worttan who
% has telinquished her husband, and allowed him not only
¢ to marry again, but to cohabit with another woman as his
“ wife for years, can never claim these legal provisions in
¢ competition with the other, whose bona fides must secure
“ her, and entitle her to all the legal consequences of an -
¢ honest ma.mage and if her dona fides secure her children
“ as to their pnvnleges, it must equally secure herself as to
.6 hers
It is quite impossible, therefore, my Lords, to entertain
the least doubt as to the fact that this was the general opi-
'mon of the period, when that case of Campbell and Cochrane
wastried. The grounds of the interlocutor, in that case, were
thought, by the House of Lords, to be untenable, in so far
-as it refused the first wife a proof of her marriage. It was
reversed of consent. The proof was taken. , It turned out
agamst Mrs Cochrane, who failed in making out her mar-
riage ; and that judgment was tﬂirmeﬂ ona ncond nppoal
ta the House of Lords. i
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"There is a passage i the interlocutor of the Commis-
- saries, in that second part of the proceedings, which was not
altered either by the Coutt of Session or the House of Lotds,
in which they mention the cohabitation of Carrick and: his
second wife in a particular manner. They ¢ found Mrs Jean
¢ Campbell’s:overt cohabitation with Carrick from the be-
f ginning of 1726 to 1748, as man and wife, proven ;" and
- why so? There was no oocasion to consider this particularly;
any kind. ofproofofa -marriage is sufficient. There was no
necessity, in. that point of view, for adverting to the- proof
of overt cohabitation : yet this isspecified in theinterlocutor °
of the Commissaries as a material circumstance ; and it shews
your Lordships, that the dona fides of Mrs Campbell was
thought to be material, and that the Commissaries, the
‘Couirt of Session, and the Houise of Lords, all considered
the bona fides of Mrs Campbell as forming a materigl ingre.
dient in the case.
Then what is the amount, my Lords, of the authonty of
this case of Campbell ? My learned friends said. that it is just

z0 authority at all. It appears to me ina very different point

of view. It isa record of the unanimous opinion of a most
learned Court, and I think, I may almost say, of the Bar and
of the public, but, at all events, of the Court,=that the bona
Jides of one of the parents was.enough to ensuré the status
of legitimacy to the children. So far from being no autho-

" - rity, it appesrs tome to be a better authority than all. the

otherg put together. The other autherities give decided
opinions of individuals in my favour no doubt; but here
your Lordships have the unanimous opinion of the Court
of Session. What would they have done if the present
question had came before them? .Can there be the least
doubt that they would have decided it in favour of the plea
which I am now maintaining.  The nuthority of a‘decision
-of, this. Coutt goes no farther than to shew, what was the

.
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opinionof the Judges who promousced i ; and' it wasthe
dpinion of them all that it was the law of their time

. And this is all the authority which your Lordships can ever
have in any case where there is notmexyreuabtof?m
liament. '

I amenutled,thmfote, to assume, that the argmnent
which I am maintaining was the law of that day; and ¥
wish to know what has altered it since.. I know nothing of
that kind myself. I know of no such.change in the cifcums
stances of the times, or-of the Jaw of Sootiand, as to make
that which was law then not law now:; and in this view of
.the matter, my Lords, I conceive that I have proved my
case to be the law of. the country, on the verybest and
highest authority.

Various objections have been started on the other side of

the Bar, of which I shall now endéavour, as shortly as I
can, to take notice. : v

. It has been suggested, that, in eertamcases, men already
married might go to distant pms of the country, change
their names, and marry pew wives, expressly because ‘the
bona Jfides of the mother would legitimate the children ; or
that, even without marrying, a man might go and get bas-

. ¢ard children all over the country, and thereafter endeavour

! to legitimate them by thusortofbmaﬁdemmage

I need not say much in answer to such an argument as
this. 'There is one general remark that applies to all argu-
mernits of the kind,—that general laws are niot made for ex-

. -traordinary frauds. They are made for the purpose of as-
sisting -that state of society to which they are applied, and
particular laws are made for particular crimes. - This
eountry is not composed altogether of knaves and villains.
I hope we have yet some good principles among us. Our

law is not calculated (nor was it-intended to be so), fora .
nation of arrant knaves. . It does not attend to extreme °

<"
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~omses.- (Ltis meant-.for-'-thasle ‘cases «which- ost cotnntouly

oceur. Neither is it meant for a-natien- entirely innocent.

-Such. a.set. of men would need-nolaws. - It is framed ‘on the
- gupposition of a eort of-mean or middle state, in which some
“men may commit crimes, but-in which all men- will -not. -
“The law.-is applicable to this middle state, and et to either

-of the extreme cases. It is quite-enough if the law is fitted

for the people-such as they are; and I humbly submit-to

«your Lordships, that that-law which has been attended with

no-mischief hitherto, is well- calculated for its object.

Law is istended for ‘the protection of the innocent; amd
the punishment of - the guilty. Does -our law not punish
the guilty when it finds any person gmlty of the crime of a
second marriage, pending the subsistence of a first? Is
there. not a-specific punishment for the crime of bigamy ?
That punishment has been held by our lawgivers and our
judges hitherto, to be sufficient for its purpose ; if it -had
noty. it- would have been altered, and I submit, my Lord,
that it amply. serves both the purposes of law, that of pu~
nishing the guilty en.the one hand, and. prowctmg the in- .
nocent on the other.

Your Lordships also heard a- gteat deal about the ab-
surdities of the Canon law ; and the pursuers made many
an attempt to pull down what we never attempted to rear .
upy and in so far they set themselves to a very unnecessary
task. . But, on the other hand, my Lords, you heatd a great-
deal about the law of England, and.the wonderful equity
and propriety of that law. . For my part, when I heard

' that part. of the gentlemen’s argument, I.could have be-

lieved myself to bgin Westminster Hall. .. They were nat at
the trouhle of proving their assertions on that head,but laid

. them down. as quite clear and unquestionable; and my

' friend Mr Gillies went o far as to say, that the distinction

l[‘ -‘ ~
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-between nuﬂandvmd,nndvmdnblg;mafm;mdtb
that was enough for him..

But; my Lords, the queuﬁonmnotu,tmanyfactn,tk
law. of Englangd, but as to the law of .Scotland, And hese
I beg leave to observe, that it would have been. quite. v -
possible to refer to any system of. law. more completely dif-

" fevent from our own,. than the law- of ‘Eugland bas aiways

‘begn. in matters of marriage and legitimation... What.ds
the law_of England in such mattem; ond what is its-.com-
nexion with the law .of Seotlandi? ' In. our. lawy. we haxe
mévriage by promise cum copula, by declaration, by: habite
and. repute,. in ghort, by every.method from. which. comr
sent de presensi can be inferred. In Esgland they have
no marriage but by regular celebration. . In matters of, di-
" vorce, again, our divorce is absolute in every. respect, and
the pargies are as free as if they had never heen married-
How different, is that, from the law of England? -Fneed
not enlarge upon this subject.. Théy have only a separas
tion a mensq et thoro. There is not & single principle in. the
law of England that can possibly apply to ours;.the twe
_systems are so completely different from each.qother. -
~ In thig view of the case, it appears to me, that the pro-
duction of Sir Samuel, Romilly’s opinion to this Count,. is.

* just one of the most extravagant things that ever was at-

tempted, as if he. waé to overturn the law of Scotland, of
~which he cannat be presumed to know any. thing at all, by
his opinion.on a law. so completely different. .

I do not mean to .say, that the law. of England ‘may
not be refexred to in many cases with adyantage, such as
cases, of insurance, billy of exchange, or in the. censtrustion
of general statutes;. but to refer to it on & questiot of manr
riage or. legitimation, seems, to me to be utterly extraxagans. ,
What would the lawyers. or judges of. Westminster. Hall
say to any thing of this kind ? How would they receive an



apinion of a Scotch lawyer, phoduved te them in.s guestion
of Baglish ldw ? . Thdre. axe  cases where they will.reetive
hothSwtchdensbmthmﬂu,wbm the Jaw happens to
bt the.same with. theu' own; but was such & thing ever
heird: ofy as their remvmgthem mm‘wheret.be laws
are different?. ot PR sreed

Your Lordships- we!'ealso entertmned mtha long argm
ment on the great.auttiority of .the Cantp iiw in: Eogland.
In:the first place, it was: said by.my.friénd Mr Gillies, that
the Canon lay was of no authority here, and that he ‘had
not been able to discover any one point. of. our own IM#,
wihich had beén drawn from the Ca.uhn law, .

Mr Gmmks —-I dad 1t mean to say that.
’ B
Lnrd meownwx. I suspect that legltlmauon ger
qubaagwm mairimoniwin, was stated by Mr Gillies as an -
. ,stsnee that nothing was derived from that law.,

M.r Gxu.n;s --I only said th,nt that pomt wa; not s0 de- ’
nved .

om,a by means of a long detail, that the Canon law yas ‘of -
more authority in England than m, Scotlaqd Then,, the .
' argument was, that, if the Canon Law is of more authorxty
there than it is here, and 1f, accordmg tp the law of Eng-
‘land as explamed to’ ys in the opinion of Sir Samuel Ro.
Imliy, there is no such thing as legitimacy on account of
the bona jz‘de& of one of the parents, we cannot have any
such prmclple with us. Greqt pains were taken. to make,

out this sylloglsm ‘but, I think, I never heard a more ob. . *

vious fal]acy Suppose the whole corpus Canonu‘um had\
been introduced in England exceptmg this partlcular part
L2

4
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" of it; would that have proved that we did not admit this
doctrine? We might have rejected every other point in
the Canon law, and. yet we might have received this one: .

Another argument was maintained to this -effect, thaty
even if Pope Innocent ITI. had had the deciding: of this
case, he would have decided it against my client, because,
ast.hegentlemencbose to say, Mr —— and his wife were
not mn,med in facic ecclesie. Now, it is- very true,
that, the ceremony between those parties would not have
been a marriage in facie ecclesie in the opiniow of the
Canonists. I know that very well. No marriage was:iw
Jacie ecclesie by that law, which was not celebrated in the
presence of the whole Church, and, according to that
argument, we never can have the benefit of legitimation
from bona fides, because we never have any such marriages. -
" But your Lordships cannot entertain this argument. What
the law must apply to; is a read public bona fids marriage inr
our sense of the term. Even-if this-were not a public mar< -
riage, I would maintain, that a dona fide marriage of any
kind was-just as good for my argument- as & marnagem
Jacie ecclesie. But it happens that this marriage was fir
Jacie ecclesia. They were married by a regular clergy-
man, and after the pubhcatmn of banns; and, therefore,
I am much mistaken if Innocent III. would have decided
the case against us, for' I am snre he would have decided
iccording to the law of the country.

But while I am upon this head, I must add, that T
think Mr Gillies should have recollected, that he was not
entitled to maintain, in the very same breath, that the first
marriage was a public one, and the marriage with my
clieit a private one. The marriage of my client was a
public, legal marriage, perfomed by a clergyman,.and pre-
ceded by proclamation of banns. The only ground that
they have for objecting to it is, that the mother of the
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lady was not present at it. ‘Really, my Lords, T never
heard-of that being an objectien to a marriage. I never"
heard that the mother must of mecessity be present to stamp

' it with the character of publicity.

In the end :of his argument, Mr ‘Gillies stated the
terms of the Royal Marriage Act; and the inferencehe .

* drew from it ‘was a notable:ene. "That act was made for

the prohibiting of marriages in ‘certain cases; and it de-
clares, that any marriage in' the prohibited ‘situations, shall
be void and null. There is nothing said in the act as to
whether the children of such marriages shall be legitimate
or illegitimate; from which it was assumed, that it was the
opition of the British Legislature that no such children
could be legitimate. . Then he put the case of a member
of the Royal Family already married coming down tg Scot.
land, (or not married, for the act would equally apply), and .

' mm'rymg a woman bona Side i ignorant of the former mar-

riage, or'of who she was marrying ; and he asked your Lord-
ships what you would-do in such a case ?

I submit, my Lords, that this case is not worthy of your
notice.” It is a very likely thing to-be sure, that one of the
Royal Family should coine down here, and so disguise
himself as to produce any real dona fides. Your Lord-
ships will decide ‘the ‘case, if there is -any difficulty in it,
when it occurs: But, what is the authority of the act-of
Parliament ?. 1t does not revoke any one article of the law
of Scotland. .An act of Parliament does not repeal :the
laws of any country by implication, and still less by means
of an expression of & mere opinion of the Legislature;and that
not directly spoken out, but only inferred by implication.
But, if your Lordships look to the act, you will see that

“no such opinion is implied. Quite the reverse. The argu-

ment is groundless and futile in its very foundation. The
act does,not merely say that the marriage shall be void and
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nll, but that it shall be-void and sull. to «ll intents snd
purposés whatsbever;——that-is to aay, that nodona fides shall
sanetion: such a maryidge, or give any effuct-to. i ; thiathmems
be the meaning of it, otherwise thete is no meaméig:in the
words at all. A ’thing 'may be void, add:yet it'may be at-
. tehded with some efliect, on acgount of the dona fidbs ef the
party ; -but where it i declared 16 be null and veid! to-all
" intents and purposes whatsoever; it preverits auy ‘effects from
#ising from the bond fdes of *the-inmocent ‘party.’ Jnde
same way ds your Lordships know the adts:of Pasliament

as-to game-flebts- and wsurious {ramsactions, render! bitls -

of exchange null snd voidy even in’ the hands of ‘bona fide
onetoiss indorsees ; though, were 1t niot fof the térms of:the
* acts; it is-quite clear that doria-fdéd would- evade the chal-
lenge, even though the hwslmldsnnmhsmt of wtle
principal parties- theniselves, -
- I remember another act of Parlmnent, whxch I may
mention as affording 'a strong illustration upors this b,
‘ject. It is the Scotch act 1600, c. R0., whicly declares, thit
any marriage between a party divorced Yor adideery, and
the person on whose ‘account shie was divorced, shall’be
mill, and the: suecession to e gotten by such unlawfiil cod- -
junctions, to be.irichpable df sueceeding as heirs to their
* parents. It does-not stop short at the. dullity of the mar-
riage, but proceeds expressly to enact the disqualification.
:Axid yet our authors, and particularly Lotd Stair %, have
* maintaiped, that the children of such nu marriages are to
" sl other effects logitimate childyen. :
i the Zast plape, with regard to. the matter suggested to
us:fmm the Bench. Your Lovrdsbxps have been informed,
that the estate in this cate comes from anuncle. He made

B, ki, tit. 8, p. 444
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waiwill, by which he divided hiséstate equally aniong his éhl). -
" dren. - And this lady, proprio jure; inherited one-hslf of the - -
property. -As to that hdlf, your Lordships will remémber -
that the first. husband is not n the field. Henmkmgno
demand upon my clients. The pursuer may-imsist in- his
-own right, but-he carinot-insist on what is the right-of that-
gentleman. The deceased-executed a settlement of her part
of 'the estate, and the. question is, If ‘she, whether she was"
formerly marnied or not, éffectually bound herself atid her
heirs as to that part of the-estate ? -and I canrsee no argu-
ment-capable of touching thet, part of my case. If she had
zo title to kind her estate, it was in respect of the claim of
her first husband, and not of the claim of ‘the pursuer.
"Dherefore, as o it there can be no question,
Anothecdmpmofthemtewhmhbelongedto'

habmther,behadeupmleq to it, and the Ceurt has to - -

-comsider how far he was ¢ bong fide to{lo s0. But it does

net appesr tome that that ‘matter has much to do in the

ppréaént stage of thie cauie ; for still, whatever may come of -
the estate, yot, if it is ade cut that my client is not legiti-

wate; the purever must be entitled wm;veiumodf ‘heir

MM the lady and et brothier.

: "19th February 1811
"Lord Newron.—1I "will ‘not ‘take up jour Lordships®
time with many words in givisg my opinion. . The case
‘may appear to be a matter of -difficulty to some persons,
but I confess that I have formed a very decided opinion.
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“Fhe Guestion which you' havé heard pleaded for sevaml~
dgys with: 5o much genius on*both sides of the: bar, is.det -
sartbed ‘in these termsin your interlocutor :—* The. Lordss
“ having resuméd consideration of the petition, -with :am-
¢ gwers thereto, condescendence for the petitioner, and an- -
¢ swers ; before answer, appoint eounsel for the parties to be »
¢ heard.in their own presence on the question, Whether, -
“ supposing a prior marriage were proved to have been en-:»
“ tered into between the deceased and another :gentleisan, >
¢ the allegation of the ignorance of the second-husband of «
. ¢ much prior marriage, at the trme when.a wmarriage was.so- -
¢ Jemnized between him and the deceased, would be rele- -
¢ want to establish the legithim‘cy of the defender 7” :

This question is entirely new ; at least, I do-not see that -
it ever recéived-a decision of a court'of law.in- this coulm‘y, .
- though I see that it has been mentioned before by our wri- |
“ters.” We must, -therefore, in order to decide it, examine \

the principles of our law, and the sources from which it-is :
said to be derived.  Bona fides is the only legal pnnap&e:'
on which the defender has endeavoured to support his views :
of the case; but, in my opinion, bona fides, however it may -
protect a man in some cases, by enabling the person plead-
ing it to argue any personal objection of mala fides against
the other party, and to maintain his title against any other -
person who has not a better title than his own, and though
it gives right to fruits bona fide consumpti, never can pro-
tect any man against the verus dominus. ‘It may be a -
good plea against. mals, fides, but it cannot alter the true
rights of parties. ' It cannot make white black, nor black
_white, right wrong, nor wrong right.

Erskine* says, “ A bona fide possessor is one wbo, though '

L P

"8 L.ii tit. 1. sect. 25
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« he -be’ net - traly proprietor of the subject which he pos:
«.péages,” yet believes himself proprietor upon probable -
« grounds, -and-;with a ‘good conscience;-as in the case of:
¢ one who purchases a subject which he had reason to-

~ «-think was the property of the seller, but which, in truth,

“-belonged :to a third :party.”-=* No person, though he:
« ghould . possess optims fide, is-entitled to retain a subject”
¢ not - his ‘own, ‘after the true owner appears and makes-
“¢ good his claim. ta it ;. for the strongest bona fides must
“ give way to truth.”

“Fhe application of this principle to the present case leads-
to a judgment in favour of the pursuer. ' As long as the:
defender believed on probable grounds, and with a good , ~
conacientce, or as long as he-was in bona fide in thinking’
that he was the husband of this lady, he could not be pro--
secuted as an adulterer ; he might even have had the ;jus:
mariti over any estate she might have succeeded to till his:
marriage was challenged, but after that he would have been®
in ' mala fide ; and, on the pnnclple of thelawofbonaﬁdea
no longer entitled to pouessnon

“The question here is still. nicer than ordinary questlons
about bona fides. ~The party who claims the benefit of the:
plea is not the same who was in dona fide; jtis the child, !
who could neither be in dona fide nor in malaﬂ The -
father was in bona fide, but the mother was in mala fide.-
The child, therefore, i the heir both of a ona fide and &
mala fide possessor. How-can he claim on the bona fides of:
the one, without being liable to- the consequences of the:
mada fides of the other? ' The difficulty here is so striking,.
that Mr Gillies, in his argument, told us of the Canon law
making a distinction between the stiéeession to the parents,
according as-they: were in bona or in mala fide, and that they
held that the child wauld be ‘pro parte legitimus, and pro-
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Povsie slegritioms ; it Ticoufessstient: Ehavesio iden.of sy

* sysh: sigety. being :introdueed into. our-law, nor-of ity being:
pussible for the defender to plead st all on this mewme
heard of kind of bona fides.

“These are the principles:on which I .apprehend the pre.
setit guestion ought to be-determined. But det ms inguire
‘into_ the grounds upon which. the .contiary apinion is main.
‘taioed. It seems to me 40 be.only on the aysherity of -sthe
‘Ganon lew, and of Craig, that this i argued.

As to the weight of the Canon law, I think Mr Gillieswns
«quite right when he said, that it was only ss; giving ressons’
fonded on equity and experience,-and of which we might
jndge, without being naser any tie or obligaten to follow
‘or ahey.it, that the Canon Jaw ever is received as an autheri |

- ty among us, snd that the party pleading it must shew that
it is ressonable and proper to be follawed, or that it has-al-
ready, by aet of Parliament, or by some decision, heent -
cgived into our law. Neither of these has been deme-hy .
the pureuer, and we ave ot liberiy taewdaewrjudm
upon the case ourselves.

As to the opinion of Craig, he, na dowbt, Jaya it down,
‘that the Canon law held dona fidas to be encuigh to legiti~
‘mate the children of weh » memriage ia this,  But it,ap-
peanmme,MM Btair and Frekine-wers considerabily

+ sgartled hy s doctrinie, for neither of them ssys that &.
" +was his own apinion.’ They loth mention it merely: asshe
apinion of Creig and the Capepisis. 1 spprebends thek,
uo far frew adopsing it, on the eantrary, the presusaption
{jes ageinst its baying been their opinion, and sny peven:
who is in the qustom of yeading: theiv worke, with think eo
1903 akit ip olear, frem what they did in other sases, that.
they wonld have m&mmM&ihyM
~ beld it 40 ba goed-Jaw.
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' Rankion, bas:betn moye .explicit, po doulit. . Even: e,
Ipmever, has given na opiniensas foem himself, bus andy
snys, that, © it is probahle thatnnghtbefonnd to.he
thp law” with us, if it should be tred. -

- There.is, therefore, ne’divect.squction of the qmionaf
\he Cangniste, excepling this dictum of Craig. . But I.gane
egive, that, the opinion of Craig:is not sufficient so.make the
law of this country en any point. where he is unsuppozted by

- other authorities; and here it is quite contrary ta the clear
principles of law, which I have ah'eady )endeavonged tahy

" down and explain.
I have anly farther to .see lf this doctrine, now tried to
be raised up on the prineiples of bona fides, is consistent
with common sense and just views of expediency. . It cer-

. sainly appears to me to be the very reverse. ¥ will not en-

“ter into all the cases so ably put by Mr Jeffrey, as for
instance, that of the owner of an entailed estate going abroad
an purpose, andl marrying another woman, in order to get
heirs of his own body, &e. but: I must say that they were.
quite satisfactory to me. And, I will add, that another
wiew in which the case strikes me, is, that if we are to'hold
Bona fides to be good for the purpose of legitimizing ‘the
<children at all, it must be good to.all intents and: purposes.
Suppose that this lady had borne a child to her first hys-
band before the connexion betwéen them was breken off
Suppose she had only had a daughter by: him, and that she
bad an estate entailed upon male.heirs. ' Suppose the in-
stance put by your Lordship during the debate, that she

. biad tired of her first husband, or that any thing else had
happened to cause a separatién between them after the birth
of the supposed daughter, and that she had then married
the defénder, ex proposito to get a male child to in-
herit her estate. What would your ‘Lordships have done

Pl
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thén ? Would the argument of bona fides have been plead-
able with the same force that it is now said to be entitled
to ? . I am very clearly of opinion, that, unlessyou let the
effect of bona fides go that length, you cannot let it go .any
length at all. No dona fides can sanction the second mar-
riage. That is admitted on all hands. The party who
was in bona fide can derive no benefit from it; and om
what principle can the party, who is neither in bona fide
nor in mala fide plead_upon it? It seems to me to be -
quite impossible. And, without troubling your Lordships
with any more words on the subject, I am for repelling the
defences, jn so far as they rest on the gronndswhwhhave
been yet taken by the defenders.

" Lord RoserrsoN.—Though Lord Newton has antici-
pated many of the observations which I meant to make on
this case, for I agree entirely in his opinion ; yet, in a ques -
tion of so much importance to the parties and to the coun-
try, I think it my duty to lay before your Lordships all
the reasons of my opinion. The case has been argued with
great ability by both sides of the Bar ; and the deliberations
of .the Court have been greatly aided by the pains which
have been taken by the counsel to clear it up. The hear-
ing was appoimted by an interlocutor in these words:—
« The Lords having resumed consideration of the peti-
¢ tion, with answers thereto, condescendence for the peti-
< tioner, and answers; before answer, appoint counsel for
¢ ‘the parties to be heard in their own presence, on the
¢¢ question, Whether, supposing a prior marriage were
s proved to have been entered into between the deceased
« and another gentleman, the allegation of the ignorance of
*¢ the second husband of such prior marriage at the time
“ when a marriage ‘was solemnised betsveen- him .and: the
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 wdeceased, would be relevunt to estd:hsh thelcgmmacy;
. of the defender?”.

. Ex hypothesi of this interlocutor, the marriage with the,
ﬁrsthusbandwasagoodandregularmamage Exr
Mypothesi, also,-the second husband was in a state of fair.
and honest ignorance of the existence of any previous im.
pediment to his own marriage. And in the oburvanons
that I have now to make, I shall consider the case as being,
entirely unconnected with any specialties with which it
miay be supposed to be attended,. and. with which it may
turn out hereafter to be so.

"The first question is, as to the effect of the mama.ge, cot+
sidered as between the contracting parties themselves.

- I apprehend that, as between them, it is radically null
~and void. It is admitted, I think, on all hands, that.it
cannot produce any civil effects, in so far as they them-
selves are personally concerned. 'The defender could have -
had no right to the jus mariti after the challenge was
made. Neither could he have claimed the courtesy ;. nor
could hig wife have had any claim on his estate on-her

‘The first consequence to be drawn from this view of the, .
matter, is, that, as a null marriage can produce no legal
effects as between the parties themselves, such a marxiage

~ cannot produce a lawful child. , )

This is not one of the best or strongest cases that. nngbt
have occurred for trying the effect of the bona, jz‘dc& of one -
of the parents, on the status of the child; for it is quite -
clear that the mother was in pessima fide. It is.the
mother’s succession that is now'in dispute, and  the.argu-
ment is, that the child is- entitled to. succeed, because -

l its other parent was in bona fide; for in. this: stage :of-
the case, it is presumed that the father was in bona;fide.
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But, " then, i qdiebtion very naturally,” oocurs, Hawenﬂ
dusmarm.ge which can produce no legal effacts. o ithe '
peity who is ¥n bona fide.; pﬁo&nemya&etw;heclﬁld '
whb is not in bona fide; and who eould not ‘be either int
mala or s bona fide# This'child is-not in bond fide inx any
other sense of the word thait-all ather children are; arid be
#s pleading that the bomd fides of his father.canconfer im«
pot'tahtbeneﬁtsonlii’m, wheri it is admittedthat it oss .
pro8uce nonerin favour of the father himself. The whole
of this argument- is. very asiomalous; and it becomes still
more so, when we recollect, that it is the mother’s succes-
mwhiehnmqnésmn, and that she was confessedly in
. mala fide. -
* Farther, we may inquire how ﬁn: this doctrine of bona
Jides is to be extended. If ‘the bona fides of the father .
enouph to legitimate the child'of an adulterous marrixge,
what is %0'become of tha case of an incestuous one? How
are we to distinguish-the liniits where bona fides will have
thig effeet, and' whers it will Bot? I eau suppose a case
whibre:a maw may marry his own sister in rhost perfect bona
Jfides. Is it to be carried so far as to say, that an incestu-
ot marriage is to be good -to any such effect; when the
pasties are in duwa fide; and- forth the connieetion through:
Jgeorance? I do mot find that it is:argued so high as that;.
. and yet if it is not, I do not se¢ ¢n what grounds-a distine-
tion’cant be drawn,- nor how there mpomblybeanydis-
tinction-at all. . .
. Butrwe are'told: thes an incestwous inamaga is not vold,.
but only. voidable, by the law:of England: Tt‘'may be'so;
but T rope in:God it never will be-the law. of Seotidnd.
"Fhe efféet which has been giveniinthe Canor law to ther .
bona flides of one of the ‘parents, was:chiefly. foundéd on
sotiyes ‘of - humenity to the! innocémt- child. * Humenity
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is:a mest excallent motive in any individual casé ; but I
cennot help. thinking thantnamostdangerouspmmpk,
in laying down genesal rules of law ; for we must take eare,
in doing justice to one innocent party, that we do aot per-
mis ourtselves to de any thing which may be unjust to' an-
other at least: equally innocent.

My. brothes, Lord Newton, put the case of a daughterof -
the first marriage, if this lady had had one, being cut-out al-
together by this son of the second; and there ¢an be ne
distinction, at least no good distinetion, - betwees her own
child and any other heir-at.law: We must beware how we
permit the innooent child of this seeond marriage to'cut ont
the just right of amother party, ‘who is also innocent, and
wha, if it were not for i, wold hive am undoubtedngln
to the estate. .

I shall say nothing: on-a subject which: was very well o
larged on by the eounsel for the pursuers, of & man mars
rying. two' or many wives, with the express view of the
bana fides. securing the estate to the children, and leaving

manynhnldmbythaevanooswwes,whomhehnd albat .

the same time.
.Having made.these. remarks-on the’ pmaplea of eqnuy;

' .as applicable to this case, I shall now come to the strict le., ' ’

g»l rules and-authorities ;. amd, on this branch of the ease,
the counsel for the defender. dilated -most ably ; but thére.is .
one illystration of it, which I think is an-answer to all:thes
they said.

They began with. obsemng, that, by the Canon hw, it
was admitted that the Jona. ifides of one of the parties
would. give legitimacy to the ehildrens and- then they 4s.
sumed, that as such was the Canon law, such also
was the law of -Scotland.. That it was the Canon l§w,
does. not seem to be disputed by any body. But it is wers
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: tby ofMibﬁ, that it was not introduced-into that law

just o early as has been imaginéd. The case decided by
Innocent III., on which they chiefly founded, #as not at
£irst the Canon law, but merely a rescript, or decision in:a
particular case. It.was entitled to the authority of a deci-
sion of the Canon law no doubt, from the time when it was
pronounced, but it fell greatly short of an act or decretal
of that law; till it was introduced among the decretals by .

- GregoryIX

I will now speak to the extent to which the Canon law 18
at this day to be held as part of the law of Scotland,~a point

- of great difficulty, and one which, in spite of all the learning

and ability of the counsel who bave pleaded the case, I'do
not think his yet been fully cléared up. ¥ cannot go-so far
on either side of the question as has been done by the par-
ties. I cannot admit with the one that it is of itself entitled
to the authority of law in this country, inall cases matri - -

* monial, and in all questions of legitimacy ; and ¥ am not

prepared tosay with the other, that it never can be held to -
bave been law, unless where it is mentioned in acts of Par-
liament, or in express decisions. It is clear that the

» Canon law is not obhgatory upon -us, in the same way -
- as our own acts of Parliament are. Neither is it as-
. strong as the decisions of the Supreme Court: But

still it is quite clear that it is one of the sources fromr which
our.law, in matters ecclesiastical and matrimonial,, is deriv-
ed ; and it has been followed in the commissary courts both

"before and since the Reformation. As to all those cases, it -

is one of the sources of our law, in the same manner as the
Civil law is one of the great sources of our’ law, in almost
all other matters.

.« But Lord Stair, in treat.mg-of the Civil, Canon,' and

Feudal laws, lays'it down expressly that none-of them have -
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the duthority of actual law with us. His words are ®
*¢ These, (mpecially the Civil law), have great weight with
 us, namely, in" cases where a custom is not yet form-
“ed. " But none of these have, with us, the authority of
“law; and, therefore, are only received according to their
“.equity and expedlency, secundum bonum et ¢guum

This is also the opinion of Mackenzie; and it is the ge-
neral ‘opinion of all our law writers ; and this being the case, ’
it is not enough, i in a controverted point, to refer to the Ca-
nen law as a sufficient authority for settling the question.
I think, before any sound argument can be raised on the
Canon law, in such a situation, it is necessary for the defen-
der tb shew that it was received either by acts of Parlia-
ment or by the Court, or in the opinions of our writers.
Lord Stair observes, no doubt, that the Canon law is
mentioned generally, ¢ both Canon, Civil, and Statutes of
¢ the realm,” in some acts of Parliament ; but he does not
say that it is received on every occasion; but only in certain
cases. Now, if the Canon law is only to be received according
to its equity(and expediency, secundum bonum et egquum,
or where it has been already acknowledged by some act of
Parliament, or by some decision of our courts, I conceive:
that it is incumbent on any person who pleads it, to shew =
that the doctrine laid down is secundum bonum et equum,
or that it has been so received. But I conceive, on the prin- '
ciples which I laid down a little ago, that the Canon law’
cannot be regarded as being secundum bonum et eguum in
this case ; and the question is, If it has been already held to
be the law of Scotland in such a manner as to'compel us
new to receive it as lmperatxve ? : ‘

Till the time of Cralg, I donot see that 1t ever was sup-

-L.i.c.l.gw.
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posed to be the law of Scotla.nd and I do not thitk i n has
ever been acted upon as our law since,

Since the pleading, I have been led to attend to some
sources of information which were not resorted to by the
Counsel, but I have not had time to enter fully into them.
I am not, therefore, going to give a positive opinion, but
rather to throw out some things as matters of inquiry, from
which it appears to me to be very doubtful, how far we can
be said ever to have adopted the general Canon law, as of
any authority at all, without some special form of doig so.
What I allude to is a copy of the Acts of our old Pravincial
Coungils, which I think is calculated to throw much light
on this question ; for it appears to me that these Provincial
Councils eontain the whole body of the Scotch Canon law,
and that no part of the general Canon law ¢ould be called
part of our law, till such time as it was made part of the
decrees or acts of that particular system-of Canon law.

.- From a very old period of our history, provincial Coun-
cils ‘were held in this country. Sometimes they were held
under the authority of special bulls from the Pope, which
was the case, in particular, prior to the time when we first
had-an Archbishop; and after that time they were held
under the authority of the Archbishop. They were
held for the consideration of ecclesiastical matters in gene~
ral ; and, among other things, they regulated the proceed.
ings of the ecclesiastical courts. I find, that, in many of
them, the canons were- just copied from the general books
of the Canon law. But I alsp find, that the authority of d
provincial ‘Council was necessary to_give the canons ‘any
. authority at all in the courts of this country. These pro-
vincial-Councils were not held merely for the purpose
of promulgating the general Canon laws in this coun-
try, but for the purpose.of enacting them into laws for
themselves, if they approved of them ; for they do not mere-
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ly declare them in that kind of way in which they would
have done it in the former case, but they use positive enact-
ing words ; and it is only some of the general Canon laws,
and not the whole of them, which they adopt; and they
make constant use of ‘such words_ as, datuimm, ordina-
mus, &c

Tn so far as I have yet had time to look into these books,
I cannot find in any one of our Scotch provincial Counils
any authonty which recogmzes "the doctrine of Innocent
11, by which legitimation by the bona fides of one of the
parents is said to have been introduced mto the general

* system of law.
Lord Hailes, in kis Hlstoncal Memona]s, observes, that
- none of our law writers had looked into these proyincial
‘Councils, and I think it is from that circumstance, that they
had been led to attribute many things to the authority of the
general Canon law, which really were owing to the decrees of
those provincial Councils. And as an instance of that sort of
thing, T may fention what Erskine says on the subject of
proclamation of banns #: < Publication of banns was first in-
% troduced by the Lateran Council, which was holden in
* 4 1216, in generalterms, withoutspecifying inwhat churéhes,
. or how often the publication was to be made. Afterwards,
« the Council of Trent ordained banns to be proclaimed on

% three successive holidays, in the parish church, or churches

% of the persons contracting; and this canon was adopted _
¢ by our first Reformers, and hath been ever since observed
“ by our Church.”

-But, on looking into the proceedings of our own provmcml
Councils, all this doctrine of Erskine turns out to be quite
erronecus. If he had looked into them, he would have seen
that this doctrine with regard to the proclamation of banms

® B. i tit. 6, sect. 10,
» 2



180 |

was received in Scotland long before the Countil of Trent,
on the authority of one of our own provincial Councils.

The rescript of Innocent L, which is dated in 1218,
was, at any rate, not’ adopted lmmedla.tely in this country.
A provincial Council was held in 1221, and in so far as T
‘have been able to see, no notice was there taken of his re-
script. In 1242, another provincial Council was held, and
. though their proceedings contain several chapters on the law
of marriage, not one word is contained in them as to the au-
thority of the rescript of Innocent 1II., which was passed
twenty-nine years before. I have not yet had time to go -
farther down in the examination of these provincial Councils
than that year, but it will be well worth the while of the
parties to look into them; and if it is not found to have
been received in any of them, I think it will be quite clear
that it ought not to be introduced into our lawnow.

I now come to the opinion of, Craig. His authority is
considerable ; but I think he has gone too far in what he.
says as to the authority which the Civil and Canon laws
have with us. He thinks that the whole doctrine of the
Canon law has been adopted by us per aversionem ; but
it appears to me, for the reasons I have stated that that is
not the law of this country.

As to the authority of Lord Stair, I do not t.hmk much
can be made of it. - Though he quotes the passage from
Craig, he gives it merely as the opinion of Craig. He does
not add the weight of his own great name to it ; and we all
of us know, that, if he had been of the same opinion, he
would not have been slow in expressing it. :

. Lord Bankton says, it is probable that the same rule
would be followed with us, if the case were to occur ; which
I consider as an admission by him that it had not been
followed before his time, for if he had thought that it was
Stair’s opinion, he would unquestionably have said so.
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The same remarks may be applied to what is saui
by Erskine on this point.

A greatdeal has been rested on what is said to have passed
in the case of Campbell against Cochrane ; but your. Lord-
ships will remember, that this was not the question which
was then before the Court. It was only argued on inciden-
" tally, and it was not Decessary to examine it in any other way.

There was no occasion for the parties to argue it, nor for the
Judges to consider it, with that deliberation which the im-
portant nature of the questionentitles us to presumethat they
would have used, if they had been to give a decision on
the point And though it has been said, that ‘all the
judges in tbat case were of the opinion, ‘that bona fides le- .
gitimises the children, I consider it as rather an obiter dic-
tum than as a deliberate decmon, ,which we can now follow’
as a precedent, or which we are at all bound to respect, un-
less we are ourselves satisfied that it was right.

" Another case was decided about five years after that of
Carrick, which convinces me that the lawyers of that day
did not understand it as settling the point. I allude to
the case of Pennycook against Grinton and Graite. The
facts of that case must have called the attention of the
Court to the question of legitimacy, if it had been thought
to be possible to render a child legitimate by means of dona

fides. Grinton debauched a young woman, Alison Penny-
cook, under a promise of marriage. She bore a son, whom
he dcknowledged to be his, and presented to the minister to
be baptised. After this he declined to adhere, and she
pursued 'him before the Commissaries of Edinburgh; but
she did not conclude to have him declared her husband,
nor did she insist upon having the legitimacy of her child
declared, but only for the expences of childbed, for aliment
to the child, and for damages. In this process he ac-
knowledged the courtship, the premise, and the copula,
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but still no claim was made upon him. Grinton was there-
fore in optima Jide, in entering into a second marriage, and
.some time afterwards he marpied another woman of the
ndme of Graite.” Some time after that, Pennycook brought
another action agamst him, in which she concluded for de-
clarator of miarriage in her favour, and declarator of legiti-
macy in favour of her child. By this time Grinton had had
a child of .the seeondmamage, and the attention of the
Court ‘was therefore called very strongly to the question of
legitimacy. ‘The information for the defender was drawn by
‘Mr Lockhart, a man of great eminence, and who cannot be
supposed to have been ignarant of what passed in the for-
mer case of Carrick. '‘And yet he pleaded, that the esta-
blishing ‘the first marriage would have the-effect of bastard-
izing the issue of the second.

But granting, what is very unlikely, that he-had for-
gotten that case ®, still, if it had been the general under--
standing.of the gentlemen of the Bar at that time, that the
bona fides of the second marriage could have had any ef-
fect on the legitimacy of the'children, it would have been

very natural that the counsel on. the other side should
" have met the a:gument by saymg s0; but no notice bas
taken of it. -~

. On the other hand, the punuer wonld natumlly have
pleaded, on'the authority of that case, that, though the
bona fides might legitimate the child, still it could have no

C effect as to the marriage itself, and yet no notice was taken

of'it; ard I observe, that the counsél for the pursuer was
Mr Fergussori of Pitfour. '

I am’sorry that I have taken so much time to deliver -
my opinion. I should be very. well pleased, that an oppor-

" ® Mr Lockhart was himself counsel in that case.
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tunity were-afforded to the parties to investigate these mat-
ters a little more than they have yet done ; but'if I am to
give my opinion as the case now stands, I must say, That
I think the dona' fides of one'of the eontmcnng parties is
not suﬂicrent to legitimate the child.

Lord GLeNLER.~This is a quesnon of great meety,
and in se far as concerns the individuals themselves, it is

- omeof great importatice. -But as to its importance to the
.public, I have seldom seen a casein which there was so lit-

tle to excite general interest, except in so far as it is con-
cerned to see justice done to individuals.

The public cannot be much- interested, unless a great
vumber of individuals are so ; but I do not see how, in such
a question as this, any great number ‘of individuals should
ever be interested. The case has not happened- for two
hundred years since the time of Craig, though I think that,
ever since-his time, it has been held to be the law ‘of Scot-
land ; and how it should be more common for two hundred
years to come, I really cannot well see. *

Suppose judgment to be given in favour of the plea of
bona fides, I do not fear the consequences held out, of peo-
ple deserting their just marriages. Before any such conside-
ration ever can be listened to, there must be a cause of justus

. error. 'Therefore, as to the case of a prince, put by Mr
. Gillies, going abroad, or coming down to this country in dis-

guise, -after having a daughter by his lawful wife, and get-
ting a son, who might occasion disturbance in the kingdom,
I have no great fear of it.- I have no idea of a prince, or of
a private person either, accomplishing a marriage in that
manner ;. at Jeast there is no great risk of it. «There are
many circumstances which must concur, before any question
of this kind can arise. There must be such circumstances

as plainly to shew, that the innocent party had no reason-
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able cause of suspicion. Indeed, in every view, I really do
think the danger-is more one of imagination, than a solid
case for,judges to found their determination upon. In ge-
neral, the rights of parties are settled by contracts of mar-
riage ; andsoreally, whatevermaybethebonaﬁdaofthe
parties in entering into the second marriage,-the rights of .
the other family will be settled by the first marriage-contract.
I, therefore, do not see that this kind of general objection
which is raised on the supposjtion of ez-proposito marriages,
is one of any consequence ; and it is needless for me to say
more about it.

As to the authorities in point of law, I see that there -
has been no decision fixing the matfer. But still it so hap- -
pens, that the case (though no doubt merely as a hypothe-
tical one) has been investigated with a considerable degree
of care by the writers on ,our law, so that it cannot be said
to be quite a new one ; and their authority, so far as it goes,
isall ane way; itis all in favour of legitimation by bona

Craig’s opinion is clear, and it is not given merely in
an obiter manner, but most expressly in favour of. the
defender’s argument, on a distinct and separate considera-
tion of the subject. .

Then comes Lord Stair, who to be sure only states it
as the opinion of Craig, and the canonists, without saying
any thing either for it or againstit. But, I confess that his
silence weighs very much with me in favour of the defender.
Stair always mentions expressly when' he differs from- an
.opinion of Craig or of any other writer, and it would have
been contrary to the spirit of authorship, (what is now,
what always has, and always will be their spitit), to have
omitted any one occasion of pointing out the error of former
writers.

Erskine in like manner says nothing against it. And
Bankton is expressly for it.
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In the case of Carrick, there is, no doubt, from 'the
statement of Lord Elchies,—I say there is no doubt at alj,
- that the opinion of the whole Court was in favour of legit-
macy. Itis maintained, that what was said on that occasion;
must be held to have been an obiter dictum of the mino-
rity of the Court, in which the majority did not agree.
- I cannot conceive how that should be. If the report can
. be trusted, so far from baving been an obiter dictum, it was
the very reverse, and-was the only foundation of the judg-
ment which was given. ' An obiter dictum is something -
thrown out which has nothing to do’with the case at issue.
But there the judges were agreed on this matter. - The sé-
cond marriage was'at an end in the course of nature ; and,
therefore, there were no fermini habiles for setting it aside,
therefore they would not allow the investigation to proceed.
That was the reason of the opinion of the majority of the
Judges; but is that to say that they entertained an opi-
nion against the legitimacy of the child? When a judge
adopts any principle of -law, and lays it down as the
ground of his opinion in a particular case, there may
be a mistake as to the principle, or as to its applica-
tion to the case before him, but still it cannot be called
a mere obiter dictum. I cannot admit any such view
as that, where he gives an opmion directly arising out
of, or leading to, the case -before him. - I conceive the mi-
nority, who thought that the first wife had a sufficient title
and interest to ascertain her own status, were in the right.
But that does not diminish the effect of the opinion of the
whole Court, (for that was the effect of their finding), that.
the children of the second marriage were legitimate.
I therefare cannot help considering that as a strong au-
thority in favour of the defender in this case.
* As to.what passed in the aftercase of Grinton and
Graite, 1 cannot say that I know so much about it at pre-
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sent as to give g digect opinion upon it ; but from -what T
.yemember of it at present, on the mention of it by Lord
. Robertson, I do not see-that: the first wife could have been
deprived of her stafus, if she-had any right to that siatwe,
whatever might have been the effect of the second marriage
in that case; and, therefore, in settling the question as to

" the first marriage, there might have been- no. oncanonto
speak of the children of the second. .

Against all opinion pressing. strong «on_one side, then
what are we told ?- Wearetoldthnt(}rugsmm
entirely on the Canon law. And we are also told,. that

. his opinion is-wrong, from giving too much weight to that
gystem of, law. But, I do ‘net see, thit, either-before, or
since the time of the Refermation, we have been in the: way

- of giving either more. authority to it than Craig gave it, or
less. We may differ about. perticular points of that lgw ;
bat, in like manner, neither does he say that it is to be re-

. egived against the dictates of our own lsw, or whenitis ..
unreasonable. .He does not seem to have been inclined to
receive it in any different manner than we do at present.

" There is no-daubt, that if it does appear that. it is an un. -
reasonable doctrine that is attempted to be introduced from
the Canon law, it ought to be rejected.’

. Now, in the argument, we were told: by the pursuer,
that the plea of the defender was quite inconsistent with
the principles of our law. We were told, that the very de-
finition of legitimacy depends on marriage, and . that : there
can be no such thing as legitimacy, excepting - through: the .
medium of a lawful marriage. This was surely making -
very short work of - the question indeed. . Whatever there
may be in that argument, it needs no great penetration to
find it out. Itis impossible that Craig, Stair, Erskine,
and Bankton, should all have been igmorant of the fact,
if it isone; or that they should Have omitted to men-

~
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tion it in sy part of ther works, or to have perceived
that it completely overturned, this doctrine of bona fide
legitimation, which all of them mention, some of them
adopt, and none of them contradict. Do any of them say,
that the child, in such a case as this, of which they all
speak, was rendered legitimate by rendering. the marringe
a good one? By no means. They tell us the very re-
verse, for they say, that the bong fides legitimizesthe child,
in spite of the nullity of the marriage.

But this- argument, from the definition of. legmnuy
is.a great deal too general. I am not fond of generaliz-
ing too much in applying the rules of law to practice;
but there are two general rules, of which I am very fond,
One is, . Omnis definitio in jure periculosa est ;> and the
other, ¢ Non jus ex regula, sed regula ex jure”  And I
really do not think,. that this doctrine of legitimation on
“account of bona fides, is any violent measure in our law.
. I am sure there are many parts of our law of martiage, which
are quite as inconsistent with general principles as this.
Take the case of legitimation by subsequent marriage, and
of marriage constituted by promise and copula. How can
these be explained on general principles? As to determin-
ing any difficulty of the kind by a fictio jurie, it is ridi-
culous to attempt it in that way. The expression fittio
- Jjuris, is a mere jingle of unmeaning words,  which is ap-
plied in every case, where there is a departure from what
are called general rules. It is just another way of saying,
that it is an exception ; but it is quite ridieulous to may,
that a fictio juris has any effect at.all. It is not on ac-
count of & fictio juris at_ any rate, that subsequent mar-
riage legitimizes children, but on their own account. Now,
there is an instance of legitimacy, where the children are
not born in lawful wedlock, for they had been born bas-
tards ; and no fiction whatever can alter what is past, and

.
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“make it a faet that hey were ot born bastards. The
rule,. therefore; is no fictio juris; it is just an exception
from the general rule. -Now, that case is just as much an
exception to the rules of law as to bastardy as the present ;
and . I cannot see any reason why the one should be law,
and not the other.

We are then told, that it is the dona /ideaof the pa-
rent and not of the child; and we are told, that both of the
parents were not in bona fide. .

The bona fides of one or other of the parents is the-
circumstance on which'a jus quesitum arises, in favour of .
the child. ‘Legitimacy is not like an estate, which a child
takes up at his father's death. Children do not claim legi-
timacy in and through their father’s bona fides, but on the
matter of fact, that there was a marriage, or the appear-
ance of a marriage, in particular circumstances pointed out
by law. Their right arises to them suo jure. The child of
a subject of this country, though he may be born abroad,
is not an alien ; but he does not claim the right of being a

. subjject of this country through his father. He claims it
in consequence of his father having been in such a situation
by law, as to enable him to get children subjects of this
country, and not having committed treason. The chxld .
claims it suo jure,—not in the same way. as he would claim
au estate. In the same manner, in this case, I conceive
the status of legitimacy to belong to the child suo jure ; in

"consequence of its parents having been in such a situation

‘as to make the world believe, and to make the child itself
believe, if it was old - enough to know any thing about it,
that they were in titulo to get lawful children.

I do not see that individuals have any-thing to do n
this case, and the pursuer does not say that they have, for.

he deprecates . most strongly any consnderatlon of that

kind. o
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I do not think that there is occasion to say mueh upon
the question in ‘the ‘light of natural justice; but for all
" that, I am on thewhole for adhering to the authority of
Craig, and to what appears clearly, from the best evidence,
to have been the opinion of all our predecessors. But:at
the same time, if the pursuer would shew me any .thing in
the way of a change of our law, or of our manners.and
" principles, sufficient to induce me to do so, I might be
for rejecting the defender’s doctrine still, for I admit, that
there has not been any express decision on the matter hi-
therto. In the mean time, it appears to me, that the
question of expediency lies: altogether the other way, for
the leaning of.our law has all along been to give more and -
more facility to the constitution of marriage. For instance,
I do not think it was so well known in the. time of Craig,
as it is now, that a copula following a promise, made up
for the want of a regular marriage.  'T'o be sure, long be-
_ fore that, it furnished a ground for an action before the
Commissaries, against the party refusing, to compel him
to complete the marriage. At the same time, ‘it is not
clear, from the opinion of Craig, if a mid-impediment had
occurred, either by a subsequent marriage to-another, or in:
any other way, what redress the injured party weuld have .
had. But, I conceive it now to be law, that, if a man de-
-bauch a woman on promise of marriage, and afterwards
marry another woman, the first will be, to all intents and
purposes, his wife. . Now, a man’ who has done this, may
be publicly married to another woman, who may know no-
thing at all about it, and who may have no means of know-
ing it, for that sort of transaction is always of the most pri-
vate kind. The first marriage cannot be set aside, because
the mode in which it took place is good and legal in our
law. The second marriage will fall to the ground, by the
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declarstion of the first. The second wife will not suffer in
the opinion of the world if she conducts herself properly,
‘and I conceive that, in some respects, her right ought to be

preserved. But I cannot conceive that the child should, in °
the estimation of its status, ‘have any thing of that stain
upon it, which instinctively attaches to one who.is.a bas-
tard. Now, would it not be very extraordinary, if, in such
circamstances,. the law were to bring down the child to the
level of a bastard, and an adulterous bastard. I conceive
that it would be very hard and unressonable to stigmatize
and degrade those aguinst whom the whole world can point
out 1o objection. It seems to me to be quite contrary to.
all analogy, and therefore, on thewlwle matter, I am for

sustaining the defence.

Lona Mnmownm.—-l am sorry that there should be
any difference ‘of opinion amongst us on so very important
a case as this; and I am just as sorry that I cannot agree
.. with my brethren on the other side, as I am that they can-
not agree with me.

In my mind, the weight of authonty is decisive and
clear upon the point ; and without examining pnnclples, I
do not feel myself at Liberty, sitting here as a judge, and
bound to interpretthe law, and to apply the law, and to infer
from the law legitimate consequences,—1I do not, I say, feel
myself at liberty to pronounce a judgment in this case,
in contradiction to, all the' authorities of the law. Can
I pretend to say that I can sift these duthorities better than
has been done before ; that T am wiser, and that I will do”
it better than my predecessors did in the case of Carrick, who
were all of opinion that the dona fides of one of the parties
secured the legitimacy of the child ?

That was the universal sentiment of the judges of that
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time, founded on the sanction of the authority of all the -
. fathers of our law. Am I, at this day, entitled to alter it,
even if I thought it wrong ¢ . Even if I did not understand
the grounds of it, I would submit, and bow with deference
to what they have done in so important a matter as this.

I conceive that a court of justice is not entitled to alter
any such decision as this. If an eminent counsel in this
country had been ‘asked for his apinion,—1I shall- suppase, -
for the information of any foreign Court,—as to what was
the law of this country upon the point ; could he have come
here and have asked' us to try a hypothetical case, in order to
enable him to answer the question, or to solve anry doubts
which he might have entertained of the propriety of the
opinions in our law-books on'the ‘subject? I conceive he
" could have done no such thing ; he would have beeh bound
to tdke the law as he found it in his books ; he could have
said nothing else than that such was the law of Scotland,
whitever he might privately have thought as to its proprie-
ty or expediency. And sitting here, after the understanding
has'been 5o long and ‘0 universal on the point, I do not feel
myself'ac liberty to do any thing elsé than what any eminent
counsel, in such a situation, must have done. I am quite
clear that this has long been considered as law in this coun-
try. * Craig’s opinion is mentioned without objection by
" Erskine and Stair, and it is approved of by Bankton, What
-would your Lordships think of a Lord' Advocate, or a
Dean of Faculty, who would have doubted it? And if they
could not have doubted on it, neither can I.

- I agree in every word that Lord Glenleg has said; and as
T hate to repeat what has been already said so well, I will
endeavour to be as short as I can. And though I agree with
him in all that he has said on the case, I do so more particu-
larly jn his observation, that it is a most obvious fallacy to
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maintain; that, excepting through the medivm of marriage,
there is no legitimacy, and that.a null marriage ean produce
nothing but nullity. It was an examination ' of this induc.
tion which first letl me .to form an opinion upon the case.
And the opinion that I have formed is exactly the same as
thiit of all our authorities.
- Let us see if there is any thing that the law recog-
" nises in that induction. A gentleman finds a'lady in the
situation of a single woman. No objection to the marriage
appears'on the part:of ‘any person. He marries her, and
takes her home with him ; and the marriage is tetminated
by her death, at the distance of a twelvementh,. without any

objection having beén started by any person. Is it nothing °
that all this takes place ? Suppose a declarator of marriage

by the first husband to be brought, or a declarator of bas-
tardy against the child, does that alter the whole state of the
matter ? Can there be a restitutio in integrum in such a case
as this, as there may be in othercases of mistaken bona
Jdes ?

T conceive this matter to be material and most important.
inall its consequences. I can imagine nothing mare obvious
than that this,asa case of a putative marriage, must havevery
important effects. Lord Newton did not dispute that it
might have the effect of giving the husband the jus mariti.
But s it not attended with many other effects? Were not
a]l the reciprocal duties and rights of a real husband and
wife created between these parties ? Would there not have
_ been room for an action of divorce for adultery by one of

the parties against the other? Could they nat have had ac-
tion for separation a mensa et thoro # Would there not have
been the oath of calumny for carrying on an improper ac-

tion against either of them > Might not both the lady and -
the gentleman have been tried “criminally; if they had vio-
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lated the. daties which the law-imposes oa the poqedon of
such a sfatus as this, properly constituted..

It is-not alleged, in' this case, that there was anyeon-"
summation with the first husband ; and I imagime that it is
the common law of marriage, that, without 2 commiz#io cor-:
porum, no affisity is constituted.. - I coneeive that the whole:
of the question as ¢o the marriage of Henry. VIIL withthe
widow of Prince Arthur, proceeded on that authority.’
He would not have been permitted to.marry her in that
. event, or it would have required' an act of Parliament to-
get the better of what was the general law of Europe. - '

I conceive that I could not have tried this lady for bi-
gamy or adultery with her second husbsnd, without a
commeixtio eorporwm with her first husband, This pute-
tive marridge is much . stronger. than the. one whigh was
first celebrated, if it was not followed by bomsumimation.:
It-has much more powerful effects. 'The civil and the
crivinal .law toudhes its conpection. more powerfully. Is
that marriage to be annihilated, because a question- arises
after. the death of. one of .the.partics ? And are the rights
ofpameswbeannuﬂedandputanendtomsuchn
situation ? 2

I cbneeive, that, by all these. clrcumstanoes, 4 fus queesi-
twm has arigen; both on:the_ part.of . the ¢hitid and of the
. public, which cannot be got the better of by any after dis-
covery that it-was all a mistake, in conisequeti¢e of - a prior
marriage. It is not every thing of -this -kind 'which - carf
undo all that has taken place. We.all'kiow the stoties of
Barbarius Philippus, and of : Pope Joan. - Thejr acts and
deeds. were:not annulled ‘on the discovery of the mistakes.
If, by seme sirange accident,  the' Archbishop of Canter-:
bury, and the. Lord Changellor of England, should turn
out to be women, would the ‘judgments of the one, ot the
ordinations of the other, be. thereby annulled, merely be-

N :
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éatiiatlie person who geve them, tumed owt to. b Woeat
" and an impostor ? I coneesive that notbing would be.niore
. dangerous to.society thm that would be ; mid: T conveive,
wheh mittters come ts be. in that: cutward form whick gives
a-eonsiexionwevery .appearamce of a lawful wmdreinge to the
pirfles cdncersed, and to the publie, that.the very:same
cotedqirences ifiust, ia the same way, arise fromiit, and must
be:as-inaitersble, by any after discoveky, as. it that caser
If you condtitute a: putative stafws, you umhinge society
altogether, if you afterwards pretend. to alter that stutws:
on the pretence of one of the parties havimg. besst an itw.

_«. This absorba dli the question.. I de not'atallenter into:
the views of Lord Rdbertson. . Here there was a putative
" mpuringe, ackmewlédged by il the friends.of both parties;
" gnd by the goverdl admisiion of sovicty. of the: legelity of
‘thit seartiage ; in' consequence of which. the childy. at: one-
time, ejoyed the satue of legitunacy. Iatherednydoubt
- that-such a-séafus, se constitisted, muststandin spite of sy

" thing.that might sfterwards cose to bight. The child was.

one of the effedts of the putative marrisge. It entevedunto-
the world in possession:of a lawful sfatus ; it had actually
obtained it in the epinion of the werld, and:con: the: Eourt
now take it awdy, withowt any fault on. the part. af the
child? |
Idomtewasallxmotheducmbn,astoﬂwmhou
. nq;dd!eOmohhiv, and the law.of Eagland. Thefacs .
i, that I.consider thé¢ Canon:law as never: having. been su:
theritative- in- this.conitry. [ agiee that it must. have tie-
authority of the law of this eolsntry nterponed to,it in some-
shape or ather, before it cai be recéived ;.ad you:seein thé-
history of the Church comstantdy, thet such s law of the
Church was reeeived in suche oountry,.and netin such am..
other:; and, therefore, I.am clear, that it has not of itself



any binding: awtharity.  But-I think that i is.undonbiadly
of siutharity-as a8e of- the fountsins. of our law, thqugh not
8 law itself, and I think that its doctrines ought to be. re-
oeinedin this case. And-I must ke one shaesxation.on
the aubnnofthe English law, which I think gees far to
dlesr up any difficulty which the decision.of tlntl&w,has
. aecasangd in the deliberations on this matter. . |
YmrLoniﬂnppchnpadonotkm thefapmbﬂ,bythe ‘
low of Eagland, questious of legitimacy do not. helong ta the
Teclesiastical Counts; but questions of mamiage do helong
m&myﬁm&e; now, that circumstance. slene is siffi-
 cient 4o aseouat for the. very different rules of law thas hase ‘
heeminkroduced into the law.of Englmd,as»tl»legm. .
%Muhmumge.
"The sominon law, both of Sootland ad Englmd dn—.
owns marriage by promise sod copuld, but that dislike. was
got the better of in this coumtry, and not in England, ber
‘sause the matser came to e subject to the Cunia. Christigni-
- dadis i Sootland snd not in Englaed. Nohmuakgualﬂ-
glier mutari was said upon that very point, at.the Paslin. |
- ment of .Mertem. But the Regiam Magssiatem shews,
that, i this countery, efféct was very early given to putative
sonriages, asdl 1 dnx not yet satisfied, that the law of Eng:
- land (whatever distinctions it may make) is different in eslery
xespect. Ny, I'will say, that such is the regard. of our
m-h’uv,aadlim@edthelpwofl‘awaﬂho,to:ﬂn
satus persanarxm established by means of putative mas-
mget,thatnlshudlypomble, 1fata.ﬂ,ﬁogcttbe hatter
ofit. - :
-t Yousee very dutmcdy, that our forefathers gsve the o6
Amot.of legitimacy to putative marriages. Now, what.dnes
the lisr of Ragland de ? It refuses to-give any such-effeét to
themy; or any effect in a directmanner. It refuses todeolare
the same thing in words' that we do. But it doestheivery
N2
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‘smpme thing in effect.. It does ' much stronger thing. It exe
pressly protiibits the Curia Christianitatis from disturbing -
a marriage, . after the death of one of the parties. And;
why ? Betause, as we may-gather from Blackstone, it woukd
bastardize the issue, without operating the only end for -
which it was allowed, the reformation of the parties; and,
besides, the party-attacked would not have so-goed and fa-
vourable an opportunity of defending himself, as if the pa-
rent were alive, and might be unsuccessful in a good cause;
merely from ignerance of the circumstances. If this case
hed-happened in England, and if the first hushand. had .
‘brought his action in England, at the time this action com-
‘menced here, for the purpese-of trying the question of his
marriage, the law of England would net have declared the
child to be legitinmte: But am order would: have ' issued
. from the King’s Bench, prohibiting the Ecclesiastical Courts.
- from trying the question :—that is the law of England. .
" T apprebend we would not wish to imitate this mode of
proceeding, nor to make our courts-ef law stop the' eourse
of law, in ordér to prevent the existing stztus of a . party
from being disturbed. Is it mot much better to acknow-
ledge, and to act upon the fact, that a putative stafus is a
good status to the persen  possessed of it ? Itseemstome.
to be a much more rational mode of proceeding. . -~ - .
I believe that, in-the practice of England, that circum- .
stance which seems so-odd, and which disgusted Lord Ro-.
bertson, of giving effect to an incestuous marriage,.. on -ac-
‘sount of bona fides, may very possibly have originated from.
its having been the old Canon law of the country, and
from its not getting into the Church Courts to be examined
into, when the separation between the different kinds of cases
took place. And it seems also to have been the law of Soot-
‘land, at the time when incest was first declared to be a-ca- -
pitalcrime. It isa fact, that, in.our system of society, it is.a
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«writme, but it is not conttary to the law of nature ; for bro-
‘thers and sisters, we know, must ‘have mtermamed\m the
‘beginning.

Ttisvery strange, that the law of ‘England. asoribes to one
putative .marriage the effect of completely legitimating the
children ; "and that too putative marriages of the: most dis-
gusting sort. -An incestuous marriage has been found to be
‘attendedwith'that consequence. Tt seems to us'very strange, -
that 2 man’s son by his own mother or grandmother should.
be legitimate, for that is adinitted, and pleaded on by the pur-
suer in this case. ‘And is itnot very strange, that the defen-
der should not be legitimate, ‘if he is merely the.son of a se-
ocend marriage, contracted during the existence of the first,
though ix the most complete dona.fides # If we are not tied
up by forper authorities, it wauld be very odd if we should' -
go ito this distinetion between the two cases, ‘when it is'a -
distinction which must:be admitted to'be so very absurd.

;On the whole, it appears to me that we are not at Jiber- -
'ty ¢o.depart from the authorities of the law.” But; if it were
-an open'ease, 1 wounld not :hesitate to say,.that putative
masriage should have-all-the legal effects, in regard to third
parties, and to the children of the mairiage, that. actual

. marriage has.

Whatever your Lordships may do, I hope you wxll pro-
mownee such a judgment as to keep the matter open as to
that moet:important point, the competency of entertaining
any such questions-at all : For in England, whatever strict
law may siy, I'ain satisfied that they would:not be enter-
tained in any of their courts.

If it is competent to the Court of King's Bench as I
understand it to be, to issue a prohibition against trying the
validity of a marriage, after the death of 6ne of the partiesin _
& direct manner, would it be competent to that very Courtof
King’s Bench, or any other English Court, to go into the
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triad 'of the very saine Question, Mcidéntally oecurriiig in e
codrse of ‘the discussion of amother action) for a Mifferesnt
'purpose? That seems to me to be such an anomﬁv, oW
I believe it to be quite impossible: : ol
- Yow' Lordshipswill sleo attend to this emm .
that here constmmation is not alleged to'hdve ‘tken Phise-
with the first husband ; and 1 do'say; laying & subtledios bet
of view, that this 8 a most fimportant considerdithh. ‘Sappose
the lady tohave been marribd, and that she ud never bt
taken by the hand vor ackriowlediged by the man vo :whe-
- she'whs nharriéd, and that he had’ gohe awary und- Tefo dror:
a virgin here, ‘and she marriéd again, and hatl childheaws.
her ‘second hushand ;—I say it would be & mutter-of vary:
gerious considerAfivn with your Lordships; whether you
would ordér ‘Her to leave the tian, dnd'the orby mmm .
whom she’had: surrendered - her person, “anid to go batk ¢
the’othef, who had treated her in the mander 1 have. swp..
poséd. - That would be a very serious case, and it dtigitto
be kept open for consideration, # it should ever occur.
1 donot meaii to-give any opiinion apon it Mere. ‘But,in the
foean tifne, T am quite satisfied; on the grounds whith-&
Bave stated, that' the defences in this case onght to be sm- '
tamed ., i

Lord Por.tniu'-r bethg vawell, cobid not’ enter ‘imta
the detail of his opinion ; but he requested-the Liord Jus-
tice-Clerk to say; that lié had considered the question very.
dehhentbly,andhndﬁmnedtdeﬂ&dnpnmth“ﬂni&-
fences oughttoberepelled .

® Thé notes which Lord Meidowbank had prepaied, sud frark -whdch.
he delivered his opinion, are.preserved in his Collection of Session Papers,
.and will be found at length in the Appendix. They are valuable, fram
their containing his views of the case, unmixed- with the views muened
by the remaiks of the other Judges, who spoke before him. :

.
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“Lord Jusrice.CLzax.~—This is certainly a very imp-
mportant and & very mice case. And, I am happy to find
myself in the situation of my brother. Lord Meadowbank,
of being almost relieved from the necessity of fonming any
wpinien at all. Couscious as I gm of my inferiarity beth
in knowledge and ability to the Judges who sat in this
Ceurt at the time of the case of Campbell and Cochians,
and the great lawyers who have written on the subject, I
mould bave held myself to be hound by the weight of
mheir opiniens. But at the same .time, my opinion is. just
she same.as that which they emtestained. In o far as I
am: capable of . farming one, my epinion coimcides nn:ely
with thoseof Lerds Glenloe and Meadowbank. .. -
. danene sense -of .the word I-gfeemt.hlprd-&lenha.
. #hat,rin 80 far as the public.is conoerned, - this ey be con-
eideved as 3 oase -of no great importance; for it is one
whioh mever. happened .in this country before, and in.all
- prebability will aever happen egein. At the same timd,
4 Thave.same: doubts of this bhaving avieem from -the fact
of thergmeverdefore having beea -such double .marriages
asithis ; for:my ewn impoession is, that.the reason why the
quenstion never has -hgen agitated in - a court.of law bafore,
has been from thereliance which has been universally.placed

en the opinion of the Canonists, as handed dmtamty

- Goaig, and: all. our other weiters. :

:In- eonsidering .tha -question on graunds. of apedienoy‘ .
asito what may be the consequences of -a, judgment eithet
sn fwour of the-one party or of the other ; while I confies
that the .dangers. pointed out by the. pursuer seem to,nie
ta be.more.than chimerioal, I .can.-see very great danger,
indead, \if ; we proncunce & contsery - judgment.. - The -case
st often have ocewrred, :at Jemst in point.-of. argement
end-plea, if the effect of bona fides had not been universally
beld to be law; and dangerous, indeed, would be the conse.
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quenges of. e law, if. dona ofdes.could a0k dogiiamate: the
childsenyof such .a mamnge,as it 'nlldaopen a waynmb
mast atracious frauds. -

;xlaﬂc.tn,thedemmof t.huCourt holcm-th.milﬂvee-
:loss cames.in . which attempts have been made: to: casty off
eltates from . the lawful heirs; look :to jhe iboumentble
Angtaniees of perjury ii- cases.of .deathbed,~—saind .inimast
cages, perjury, I am. afraid, is-too common,~at Jesst gneat
‘prevagicetion.is ;——and jidge if such questioris as thisiwould
- .mot have fréquently occurred, if the succession to perssms

 deneased opuld have begn carried. off: by such an.allegation,
as.that a previous marsiage rendered the:childreniof tharp-.
cond illegitimate, notsithstanding the most. completiz homs
' fides on the paxt.of its pareats. - :A men mamicsa woman of
masure age, from whem he expects geod and propér.con.
duct.: Indeed a.man, when  he marvies, soay be hald in
some reapepis to wermat the prudence -and. comdnot ief-
the woman whom. beselecufo:huwi‘e .md:fhcm
from proper matives, & waman; come to the years.of. distre-
tipr, hemust he dealt .with'-as if. he.were- willing to do
" s0.. But if the hiona fidas of. the: parents.is.not to: réoeine-
effect .from . the.law, .a.iman must dos great:desl soreyss
he..pst warrant the prudence of her childish yearsy—aet
weraly the prudence of :that time of life: when he marries
her ;—but he' must warrapt himself from :the most Jooss, -
. the most unmeaning, and the most ¢hildish ceremony-that
may haye. taken place from the time that she -was twelve
yoaws of age.. He may be certain of her virtue, and . he
gy, be cartgin of herprudence, at the time.of the martiages
he way be willing.to undertake that risk; but he cannst be
mnafthemdmofmychdd.tlbeearlyngenfﬁndn
If, the pursuer’s argument, therefore, is -to be sustaimed
by your Lordships, then I say, that, excepting .in relianee
on ope’s own bona fides, no man can now.go down .to: the



20
gravein peace or with any vertainty of the legitimacy of iais
olfspring.” For what isensiér; when:a man is dead,; and canmob
esntradict «it,: than: to:make sach an allegation ‘as this, that
- he hidd been. mairied before ? ; The secend: husband in this-
.case happesed -to have ‘been marviéd only one -year, and-to:
bave bad ouly one child; buty if the pursuer’s argumentsis
good. for any thing at all, it would have been:ss. good :aftér’
twenty-or forty years’:cohabitation as:after one ; and after:
.everymmsofplwmgtbet‘dmhwdof the- allegnﬁbhbad-
been ost. . . R
. And whe could mnmhmnlftht-he would ever be able
' .xo-pmneiheﬁlsehopd of such an' alegation made at any'
, time. It must.often be a veryeasy matter-to.set aside chils:
deen, without the:least reason beitig: afforded for it by the’
cenduct of any one of the parties. We must il be
convinced of this, after the memy .attempts. at perjury:
amd injustice that every Judge must have. seen. - "We
must -be convinced of the dreadful - faeilities - which the .
parsuers’ argument -must give 40 such - atbempts -on the'
estates of others. According to that agﬁmmt,sM!
the surviving husband: is ngt a neceseiry. party.in such-a'
case. Herne no busband appesrs, though we are told that'
there was one. We do not legally know any thing about.
him. Even in this case, the fact may be, ‘that the ‘whole
story is false, and yet, it-may now be impossible to preve
that it is so, since the lady, the onlypmonwhoknew the'
circumstances upon which the story’is raised, is dead. T
do not mean to say that there really is no-such-person, but
even if there ‘were not, the same 'story might have been
- told. We see that he is not in the field. No claim was -
.ever made by,‘him. Then, at whese instance is this action
proseeuted ? If the action is to-be good at the instance of
any third party, what protectlon can a person have whose
Jegitimacy is attacked in such a manner? The ﬁrst hus.

/’..: -'.:\"3'-."‘.‘
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band:canaet he'beought - hese by shis Court.  Pheny inAbe
. lands of u:thipd:party, how avewre to-get-nt the justice of
thevase'? Suppose :the : first husbend: weses also dead, :s0
shidt he oould:give:momid-in detecting: the falwshood, ifitie
este. -:Supposeshe should not:consent to come; o 9 lanswer
"Phen 'while heris wiaking no claim, .what into:hinsler-sll- shis
ﬁy sbisut him fucm -being fales; and :what censequence
wasild the permitting o thisd party .to malre the-chio dond:
to? What facilities for perjury and fraud would it net-gree?
Shppode an itinerant priest;ias in theease of dHewiot ¥y whie
may he wiling:tocetidy any thing for payment, or suppose -
aifiasgad certificate, 'without any priess at all,ias:in: the case
ohiCustinghame . What earthly means would she party wt-
- wtkéid byssuch weapons heve of defending himesif; ifishe:
alleged firss hushend weee silent, and the mother were dead-?

. We may suppbse a different case. We mayissppose
-thés the second -hisshand hed died: firss, and.that one of ks
selations had eome. and imsistod thut his widow- was the wife
af:the first. husband. Fhe pwoof. niight.be satisfactory: ¢o
usy ‘and ‘we. might fiad that:she was 20; wisd yet onr fiding
itz would not make her .30, “This, therefore, is redlly a very:
wausoe it this case will:make this :lady to have been.the
wike:of she:first husband. .- dind, .in.the case which ¥ kave.
sppesad, she might lave had no evidemse tosmtiefy the
cpurts in) Ivelind, or ‘he:might have had -evidowss w.alew
‘that the -whale story was. false, and yetithat could notrthave
denc away our decree.  This, at least, shewé :that thissiva
. very stoeng case; end:Mads. e to deubt:very mwueh, whe-
theer,: whn ouebfld-u-an 23 we' could ptumnee wowdd-

® The Case here alluded to was decided about the year 1790, bnt Ald
#ot reponedn
’ " ¢ Fac. Col. 8th March 1810. Note.
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Hare mo. effect. in.. edhablishing thie faot. whish wedfilid, 'we

ought to pronounce any decision at all. We ought -tengo

very deep .into: the 'matter, indised,! hefone wergriiiance o

judgnent i hastardizes: the difesder, an:the ialiegation

thet*his -utlm- wasthe. wifnof anether sman, whilethad Juslge:

-&t«mﬂdm-b@nhahh:ﬁ,“h.
finding the-faet ‘would motwdo. . i\

,Angd.why. ﬁmﬁnhﬂhﬂewz rbm ﬁm&
wghtd frevious desisions? [ it iwobediendé toanfisond
Parlinmont ? In it from regerd topeiticipleyiof istice? No.
We are to. doit, itris’said, becamee th holy v the wile:
of wiother mma,; and . yet:dur jixigment wilint make Dt
tohave beem'so.. - And he ‘wever disitwed her:. - He 'y
sefiise: to acknowladge -tht. she war his:wife, ‘alter. wo
shall have found it ‘No vidim' was male ow her o thal
¢haracter durisg: ber Jife. ' Na elnith i "even ‘yet' wisde
throwgh her, by mny ‘ohe allging that dhe: deld :dhat
ehatncter, fin consequiice of dwer hawing held -it. ‘Whyvis

ity then,. thet. we' are to:pruviownos s’ jutipteand> 1v

st be on speculstive. gvogmils: slone; \or'omn cutowe @bl
stsact apprehension of the. master: And ‘that ‘sohe'®

--mghiomm me, when: I sos:avdry: wdghtbf-tcﬁl&

-

nwdytbmhum,ﬁnwemgﬁtm it

I shall not \go-imto: the wuthotitire. 'Wohmmnb
much disoission, ow-both sides of thezase, &5 't the .
ity of:she Canon law. 1:khow’ no.aieimisity whicl ke
Ganonm lay, !or aiy:other law,idiasrin this:éwimry, eteept
im00 far su it has acssslly heos adupted. - Bt Taskdieat
ters of marrisge, I meverthought, at'alie! day, 1o htve
hedrd a doubit. on the subjects. fon, if the. Caton ‘lawis

' mourhwofmuﬁlge I'weald be glad:vokwow whit -

isiour law of ‘marringe. In sl questiony’ of thariage and
legitimacy, the. Canon law is the law of Scotland. And the

‘reason is phiin; it was assigned by Lord Meadowbunk,



204 .

shat all questions of this kind weze left:to the Oonaistorial
+ Lord Robertson made ‘what appeared-a very obvious re-
-n-k, that it was very odd ‘that the rescript of* Pope Tnno-
cent TI1. was not kmown in Scotland thirteen years after,
.aud twenty.nine years:after it was:pronounced, and said- it’
would have been inserted in our provincial.Coundils, if' it
haid been meant; that it should be adopted atall.” But your
Lordships: will observe, that:that rescript was nothing more
then a judgment of Pope Innocent III. It was not by
any means part of the Canon Jaw, when he pronounced the
Jjudgment; for any thing that we know, the first of the kind
that had been delivered. It was not a bull, and therefore
it was net known as the Carlon law, till it was embodied in’
the law by the Decretals of Pope Gregory IX. The date
obthe compilation of these Decretals, therefore, must be held
as the date of the intioduetion of this dectrine into the Canon
_law:  Before that time it was an authority, as all decisions
by competent courts. are, butit was not law ; and therefore,
it is not at all extraordinary that it was not introduced inte
the. deerees of the provineial Councils of Scotland, at the
time that Lord Robertson mentions. It was just in the
same situation as many of the judgments of the Roman
Emperors, or as the opinions of Caiusand Paulus, or other
Roman lawyers. These were all precedents, but none of .
them were parts of the Civil law, till they were embodied
in the Pandects by Justinian. Then they:begaine law.
Before that they were oply the apmioms of emiinent lawyers,
from which other eminent lawyers were entitled. to “differ.
" In.the mean time, they were entitled to all the weight that
the opinions of such.men might deserve, in the. way of ex. -
ample, but to none at all .as authorities. - Innocent 1.,
whom. Mr Thomson, shewed to -be ane of -the best .and
ablest Popes that ever lived, gave this as:his opinion on
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" the case, which was subimitted -to him; and i¢ wde. net

adopted at first, but-was a mere-precedent like other deeit.
sions. But it was adopted as public law by Pope Gregory
IX., who com'pikd the Decretals; and it has comidued : tor
be law ever since, in countries governed by the Canon ]sw; -
as we were in‘matters matrimonial.

In the same manper, as-to the- Ragmmﬂqdm
No doubt, there have been-disputes as to the tinte whdn'it -

. was written, and- the ‘souree from which it was drawn.. I’

has been matter of doubt-whether it was copied from Glan-
ville, or Glamville from it’; but no man ‘ever doubted of-
its authority in Scotland ; for- there are a-number of: cur
first statutes in which reference is expressly made’ to' the.
Books of the Majesty ; and there is one statute-of JamesL.?,’
in which & committee of lawyers- was-appointed to revise-
that book; which was even in that day- held to be-an aricient
authority. In that book we see thmt the legitimation of the
children of a marriage, null 0b parentelam, was secured by :
bona fides ; and -there is no doubt in -y mind. thatithe-

* Canon law was the law of Scotland as to marriage and degi--

timation, at least aseaﬂyastheumeof ﬁelcgvamla-
- jestatem. -

Then your Lordships hvethemthomyof(:mtg -who
is said by Mr Jeffrey- to be no authority as all, and:to
have been a foreign lawyer altogether;:but Mr @illies did not -
ingist much upon that, after Mr ‘Thomson had . teld us; what
all of -us knew, that he had merely studied abread, like alt
other young men of his time, bot had. come homearly,
and practised here. ; .

Awotlier circumstance, however,. is eb;eaed to Cmg
He. states the -rule of the Canon law, and gives it -as:
‘part of the:law of Seotland ; and it is argued on:the part-

* 1425, c. 54




of Ahe; puvpuer that ‘he. daes -not shew. us angy, cage in his -
. Signyva-thet, offoet ; and .alag, that there ‘has been no. case
singe, apnd.thyt shepafore: there is nothing in it but his. qwn -
<pmion. Bt who was this Craig, of whom they makem
. hghe?. Bemumnbombﬁomthe%mgmw
" just about that time. * He pwst have besn perfegtly. ac-
-qasinted with the Judges of the ald Consistorial comrts;
ik dloo -with those .who 6illed the.new. Commissary conris.
T that ne anthority o0, the law of Seotland in such s matter
-tbem of a maniwhd had the hest-opportunity. of any
‘writer. in our law, of knowing -what was. thoyght by the
Wudgea it both Courts-as to.-those magters? If the gues-
-tk hagl been stanted for the first-time by Stair or Bankton,
3 ‘wotld héve understood: qyite well that it might have beep -
i -that shey koew nothing. about it,—that it might bave
-hoen- their own private opinions, but that there wes. np.evi-
" henwe fopan- their opimions es to- what' was the law. of Scot-
~l¢nid-;m-hundmd~,ym. before. In such a. situation, this
. -woukd heve been & wepy'-goed. mrgument; but' it does
.80t spply-to thecase of Coaig at all. He was well qualir
_ -find to judge ; and he lays it down, without the least hesi-
: tat:on, that it was the Canon law, and the law of Scotland
"ifi-his time,- as dérived from' the Cananists, that the
doh_y‘idccf oneof the parents was perfectly sufficiont to
'bestow all the privileges of legitimacy on the child.. .. -
- 'Then cemes the-epmibn of Stair. He-says suly, ta he
sure, that eo anfl 50 was the opihioh of Graig in unisen with
* the-€anonilaw ;- but T must say this, at laest, thes, if -Seair
was of a different opinion, it was very uwfsif mot to ssy e,
aixd doubly unfiaiv in hire, for such was.not his- upwel/eus-
_tom. *I-aurbed up last night this very chapter of Lepl
‘Styir, and faund fftecnior tmenty paseages in which he men-
~tions the opinion-of Craig, andhonewayunythmg_ahont
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ity excopting wherehe diffirs frem hitn.. I turned wpEoskine
" in the same way, and he follows the very same eouzse.
And I can very well. understand why Stair: and. Exskine
did net give their. positive sanction.to this.opinion. - Could
shey have said, This certainly will. be followed as thelaw of
Scotland, or, this must be fallowed as the law .of Scdtland >
It would have been. very. presumptuousin:them to have.done
90, when the. question lad: never been trind.. Wihat asmahi
‘amy.man have said in a ease that had never beew-decided ?
What but thet so and' 30 was the law of the
and that so and sa was the opinion of Craig? Thatisall thet
* they could have said, unless they had meant to dissent from
it... At ledst, it is quite.plain that Swir hes net contis-
idicted the opinion. of Creig and the Canonists 5 snd we
mwwmvxwmmhdyafw
wntul,dowltothmdsy.
- In this state the matter mfound by mpndoces-
‘sors at.tha time of tlie case. of Campbell snd Cochwene.

There was, in- that. ease, 80 absolute $o,-dasar-
‘mige the point, it is true, for this m%
.was a child, theve was.nothing - t0 sucseed ten Mt Camp-
“bell had seld hie hexitable property, and he had given all
" .that he had ta give, to the ehild by his. secongd wife, by-his
settlemente. There was, thenefore, naoccssion. to deaide
-the: question of legitimacy directly, but there -wes .much
" weason to «ko it om the ground of analogy. Ia what weare
‘wow daing, we bave no- right ta go into the guestion of
.marmisge. for. the ,punpese: of deciding that question ; -and
yet the Judges, who have given their apiions for the pur-
suers, have all foumded them expremsly on the sngle
ground of there having been..no good marsiage. In after
.Apmes, it may be pleaded, that the opinions. of your Laed-
.ships, in such a maiter as this, were merely .ebiler dickg, and
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1ot your opinions on the case actually before you. Wonkd
that-be a fair acoount of - the. opinions of your Leordshipa?
It.was-really something more than a deeision of the Court
:that ease of Carrick. . I confess, I think, I never saw.such
a solémn adoption. of -any principle whatever by the Bench’
and the Bar.in my life, as that of.the legitimacy of. the’
«child, . notwithstanding .of the . impediment in thit case.
-Can- your: Lordships believe that the lawyers who ar-
gued it were so blind as not to see the bearing that the ape
.point:bad upen. the other? Is.it possible to-believe that it
‘was.unkuown to the Bar.at that time, that, . if they could
~ iget.the better of the legitimacy, they .would have the better
" -chance of success in their ;proof of the marriage ? But they
‘got omly did not ventare the argument, but the counsel
~whose business it was to-dispute it, if it could have been
disputed, conceded it to the .other party as undoubted law."
M itis the law of ‘Seotland, as it undoubtedly is, that
-even an act of Parliament may be abrogated by a contrary
- usage, I should think. that sach ageneral. opinion;—sucli:a
“smiversal adoption.of the- Canon law,--qr of any other law,
-upon. this point, would be. enoggh to make.it our law.
-Many other points of our law stand on much weaker
-grounds. I do: pot know where iyour Lordships will
‘find arty deeision determining, that the eldest son is the heir
:of ks father in heritage. It has never been called in ques-
- tion, and ¥ do not believe that ever it was decided. That
-case has heen followed by practice; for it is one. which hap-
pens-every day 5 but, this case has nqt been actedon, for it
does net occur every .day. .1
‘What oceasion had the mmomy, in the case of Canlpbell
“of Carrick, to express any opinion on'this point, unless: they
-had weighed it-well. I eannot doubt that it was their de-
.libepate opinion. And who were the minority ? They were
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Presitient Foibes:'and “Lord - Arniston; two of the alibst

‘men ahd greatest lawyers that ever sat’ npod this' Bench.

Why did they say any: thing-aboitt it, if they'lnad not con-
sidered it ? If ouly weakened their own jrdgment, ‘whick
they were ‘maintaining on other 'gtounds. - What' obcasion
Bad théy to give that ‘opinion? It was an obider dichum,
in one sense of the word, 'no-doubt.! Tt was'nét the point
which they had then'to determine. But it was the way by
which they wére to gbt at the decision. From. the mi«

* notity, it was something much stronger than an obiter dic+

tum. A man may say something very weak, when he is'ar~
guing ‘in favour of anbpininn,'because, rather than omit
any thing, he will say many things not very nnpoﬁut.
But when he gives a.non obstante,~when he says; in spiite
of 80 and so, still thisis my opinion, I rédlyeannot con=
ceive how' that can be talled an oditer~dictin.- o

I confess, my Lords; that I feel 4 great burden mkeﬁ-nﬂ!
my mind, when I find nyself 'supported by all these old
authorifies; but, at the samé time, ['must repeat, that-it
is'also my own' opinion, and that I igree in-every word
which was said ‘'by Lords Glenlee.and Meidowbank.' I
go farther: —I ‘think there is a priniciple- here' that per
vades all contracts. I conceivé that it is not the child alond
whiose interest we havé to ¢onsider. I concetwe ‘that.the
bona file parent is materially interested. Has he no interest
in having that child to succeed to him, and" to the mother
alio ? for we are all'agreed that the effect of dona fides must
be ¢omplete, or thit it has ho'effect at all. 1 say that the

principle here pervades all contracts'whatever. A man who

is in bona fide, is entitled to hold, by his contract, against
every person who is in dobo malo. 1If any thing cothes it
the way, to prevent him from getting. speclﬂc petformance,
bona fides will enable him to recover to the utmost fmhmg,

against every one whoxs in mala fide.
o
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. -It what I am now going to say, I wish to be considered
 as speaking obider, for I am going to miention what I have
- mot completely considered, but what has occurred to me
fiom hearing the opinions of your Lordships. . Suppose
" beth of the. parties had been alive, I say that the hus-
bend’s bona fides would have giver him a claim ad id guwod
imdevest, and thet the lady. would have been bound, to the
- wtmost extent. . I do not say what would have been-the con-
sequence, if she had had a child by. her first husband ; but,
. 8t Jenst, no man claiming.as her heir-at.law.can break the
contract, or. found on her dolus malus. - Not only from fa-
vour to the dona fides, but, in strict justice, this Court gives
apecnﬁo;mpmnt, when it can. -

- :It now remains for me only to nyoneword as to.the
Amlogyof the law of England, though, .if .it had been
different from the law «of. Scotland, I should not have been
much ‘moved . by it; because, if, on anyone point, the

- #wo laws are diametrically hostile to each other, it is on
the::subject of marrisge and legitimacy. But I -think
they- differ;very lttle in reality, whatever. they may do
in form; and sureI:am, that,.if they do differ.on.the
present question, it is mot in regard to the principle of

" dond fides that they do so. . The English have 1o objection

 to the priaciple being pplied o illegal marrisges. The
only case pointed. out, .in which they refuse to apply it, is
thezase of precontract or previous marriage; for they ad-

" mit-that it does apply in other cases. .They do not make
the distinction on the ground of ‘dona fides, but they do it

. en" a-distinction, founded altogether on some subtlety, for
.which I can.see no good reason. If a man marries hisown
mother, kmowing: her to be so, the 'children . are legitimate
by the law of England. . They say that it is because a se-
cond marriage is null,and an incestuous one is only voidable.
That may do in England, where the dnstmcnonureeaved,



‘QEl

‘bt it will not do in Beatland, ‘where we. v e ne such’ dis-
tinction between the two. - We hold a‘marriage within the
prohibited degrees to be as much null.and void ‘as the
ather, as is plain from what Erskine says on that head *.
In‘our law it is clear, that all illegal marriages arein
-the 'very same situation: they are all null, not what the
“English call voidable: therefore, we must either hold,

' * ¢hat no marriage which is prohibited can legitimste the

. children, because they ave all null ; or; if it is admiteed,
as, according to the English law, it must, that the children
of some prohibited marringox are legitimate; what are we:to

" do? Are we to adopt. the distinction of the Jaw of Englamd,
between null and voidable ? I eanceive that there is no callion
‘s to da 80, till we see some reason assigned forit. I agppre-
hend that there can be no doubt that I am entidled totake
tfiis liberty with the law of England, if I am to be governed
by its analogies. . Therefore, I am entitled to hold, from

-what I see ofit, that, according to the law of England, a legal

‘marriage is not essentially nevessary to Jegitimacy ; for they
evidently hold the children of some illegal marriagesto be le-
gitimate; “for; if they were not ﬂlegal, how mnld they set
them aside? - ;

I am, therefore, from the pmlupks of qur own law; ee-
duced, by this rule of the English law, to the alternativeof"
admitting the legitimacy of. the chilfiren in-all cases of ilie-
gal marriage, or of denying it in all; or of adopting the
saoknown distinction between null and voidable. ‘But, in ‘
adopting any rule of a.foreign law, we are only bound to

_-adopt what may appear to us to be rationsl; and, L am

: quitecl&ar, that, if we are to admit at all what the English

" - lawyers admit, that the child of a veidable marriags mmy

sometimes be legitimate, we ought to do it in all cases,

. 'n.l.tit.luc;.'(.,'
" o 02 -



212

 till it can be shéwn that " the distinction between an incestu-
omandadoublemamageuanydnngehethnnmereh-
gal, aheurd, and useless subtlety.

And, in speaking of the:law of England, I must resdly
say that Sir Samuel Romilly, eminent as he is, does mot
appear to me to bave considered. this question' very minute-
ly,. else he would have mentioned this distinction, when he
was ashed to point.out amy authorities bearing upon the
case; for it is clearly made out that such a distinction: ex-
ists. But I doubt, if, even an English judge, whatever may
be their law, would have granted the pursuer’s object, .or
would have entered imto his argument. He asks a proof
of the existence of the first marriage, with which, directly,
he has no concern, in order to ‘bastardize the issue of the
second. Now, to determine what they would have dome,
in such a case, look to the case reported. by ‘Peere Wil
hems. What did Lord Chancellor King do there ? He re-
fused to permit a proof of the first marriage, for the pur
pase of bastardizing the issue of the second warriage, after
-the death of one of the parties.

Therefore, whatever may be the law of England, Idoubt
very much if the pursuer would have attained his object
under it. They refuse to try, incidentally, the validity of
the first masriage, in.order to bastardize the issue .of the
second. Is not this just what is sought from us here?
Having, in ourselves, the whole power that the Lord Chan-
cellor of Englind has, proof of the first marriage is asked,
not to énable the first husband or the lady to get possession -
of their rights under it, but to-enable the pursuer to bas-
_tardize the child of the second marriage. I say that I will
not give him that proof ; and I say, that I am warranted,
in my refusal, even by the law of England, whatever may
be the opinion of Sir Samuel Romilly. If he had been
. Chancellor, and had had to decide upon the case, he would
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atleaulnvekmnandattendedtothe deamnreporwd
by Peere Williates. '
On the whole, then, even if I am to go. mtothelawaf,
England,~If it had been hostile to us, I would have disre-
gorded it, on the very account of its difference in maktérs nfa-
trimonial from our law.—But, in 80 far as I can judgeof it,
it is with me in principle, and it is against me only on a dis-
tinction, which I never can.adopt. TheEnghahhavegotat
- suchldutmctlpn. Where they got it I knoew not; but, it
theruleis good as.to the one class of marriages, I cannot
perceive why it sheuld not equally apply to the other.
- Thig leads me to take notice of an act i1 the Jaw. of Scet-
land, . which goes far to shew the opinion of our fore-
fathers as w0 the value of ‘the Canon law; and that they
* held it to be the law of Scotland, till it was altered by that
"~ aet. I.allude to the statute.passed at the Reformation, de~
creeing that marriage should be as free as the ‘law of Ged
had made it *; whxﬂnbewst.hesen.euftheLeguhtureat
that time, ,that, in all matters matrimenial, not. specially.
applicable to the Refarmation, nor inconsistent with it,. the:
Canon law contimued. to be the law of Scotland. .
I have gone farther into this case, my Lords, than, 1 am:
sure, I should have dons ; because the same thing was much.
hetter said by my brethren. And I can only say, in .con-’
cluding, that I regret very much, that,. mmchacaee,we
cm:ldnotallbeofonqmmd , ,

Lord Ronxn'rson —A very Tew words in explanation
' are.pecessary from me, owing to a misspprehension of my
speech. | gave my qpinion ex Aypothesi of there having,
begn two marriages. We are bound, in this argument, to.
copgider the lady as having been the wife of the first hus-.
band. I consider it as quite open to me yet, to form an;
* opinion as to the validity of that mamage

1567, c. 15.
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" Lord Ngwron.—According to what I have heard to-day,

‘even if the defender had been aware of the first marriage,
the same opinion should have been entertained.

Lord J us-r'lcx-(‘h.‘nux.-—'l‘hat would have put an end to
all argument on bowa fides. ‘

Lord GLENLEE proposed, as a mode. of reconciling the
opiriions of the Court, that the defences might be sustained
on the speciaity, that the action was brought by the pur.
suer, not to establish any right of his own, but to make out.
the bastardy of. the defender. - This suggestion was not
adopted ; and the following interloctitor-was propounced.

“ 19¢th February 1811.—~The Lords having resumed
« consideration of the cause, and heard counsel for the par-
‘¢ ties, in their own presence, Before answer, appoint the
% parties to put in Memorials, stating the argumeénts hinc
"¢ inde, on the question on which counsel were ordered to
“ be heard; and also, ssparafim, on the relevancy of the
“ several articles of the condescendenice for the petitioner,
“and answers thereto; and appoint said memorials to be
“ prepared and interéhanged against the first box-day in
% the ensuing vacation, and to be piinted, hoxed and mark..
« ed, agninst the second box-day in said vacation, under an
* amand of Forty Shillings Sterling for each party.

(Signed)  « C. HOPE LP.D”

"Before the papers ordered by this mterlocutor wete
lodged, the,younger defender died ; and the case was after-
wards compromised by a division of the property, nearly in
the proportion of one-third to the pursuer, and two-thn'di

to the defender.
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No. L.

CASE and OPINION by Sir Samver Romirry, read by
My Jerrrey n the course of his Speech.—Report, p. 32.

-A was legally married to B, but did niot assume his name,
and duxing his (B’s) absence, and while she knew-him to be
in life, she (A) was married ito .C. After A's death, C
claims the rights of legitimacy for their (son .A and C’s)
child, on the ground of his own ignorance of the prior mar-
riage with B, who is still living.

" "Your opinion is requested, Whether the heir-at-law o
posing this claim, is bound to prove-mala fides on tll::
of C, and whether the bona fides of C, su ing
. 1t were true, be sufficient to legitimate the chﬂ' born
" toliim by A, notwithstanding A’s prior and subsist-
' . ing marriage, and the mala fides upon her part.—
.. " You are further requested to state your authorities,
“ " ‘from whatever.quarter they are collected.
.. 1 amclearly.of epimian, that it is not incumbent on the
heir-at-law to prove mala fides on . the. a}m’t of C, that is,
that.C had notice of the first marriage .of A at the time of
his own marriage with: her ; and I-am as dlearly of opinion,
that, if it wene,established beyond.the possibility.of doubt;
that C had nof, at the time of his own marriage, any know-
.or .suspigion of .A’s former marriage, yet the ssue of
A and C would beillegitimate. =~ . - . :
I.am not aware of any-autharity upon the,point ; and I
have no douht that .no authority upen it-gan .be: found in
the law of England, the matter being, as I eonceive, accord-
ing-to,the principles of our law, tep.clear (o have begn ever
bmought into contraversy. - - . .
, {Signed) - SaxusL RoMirLy.

.,Llluﬂ’lu.g by B
Jas. 31. T811. } , it W
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No. 11

"The following Notice, communicated by Mr Thomson after

- the report of his speech was thrown off; seems to afford
material support to the view which he maintained relative
to the adoption of the Canon law in the Scotch consisto-
rial courts. The Official Book of the Diocese of St An-
drew’s, in which it was probably entered, has been lost ;
the oldest of those in the Register-Office commencing in

- 1548 ; and it is not known where Bishop Burnet saw the

Bull which he refers te on the subject. - : Lo

7 -

. CASE of Mirasrer, Queen Dowager of Scotland, .and
Arcarsarp, Earl of Axeus, 1525. )

_ Archibald, sixth Earl of Angus, was married to Mar-
t, Queen Dowager of Scotland, August 6. 1514: and
g;er had a daughter, Lady Maﬁar;t Douglas, born.
ctober 18. 1515, afterwards married to Matthew, fourth
Barl of Lennox; whose eldest son, Henry, Lord Darnley,
was the husband of Mary, Queen of Scots, and the proge--
nitor of the present Royal family of England. The mar-
riage of the Queen Dowager and the Earl.of Angus was
_dissolved in the year 1525, by a sentence of the Archbishop
of St Andrew’s (James Bethon), on the ground of a pre-con-
tract betwéen Angus and a sister of the Lord Home ; sav-
ing the legitimacy of the Lady Margaret Douglas, on the
und of the Queen Dowager’s ignorance-of this alleged
mmpediment. Lesley, bishop of Ross, gives this account of
the proceeding: ¢ Aliquanto Eost, Regina Angusium in
¢ jus vocari curat, coram "Archiepiscopo Sanctandreapoli-
. ¢ tano sistendum, ut illa de divortio controversia inter illos
% verbis privatim sepius disceptata, ad juris judiciique
-« formam ac preescriptum juste tandem dirimeretur. Ad
¢ diem sistit ‘Angusius: Regine illum fidem primarie
« feeminse ante nupfias secum initas astrinxisse, accerrime
¢ contendit. Sanctandreapolitanus divortii sententiam tu.
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it ; ea tamen lege, ut proles ex eo matrimonio suscepta,
¢ propter parentis, saltem’ Reginse ignorantiam, nihil inde
* damni pateretur. Idque eo libentius, et quod res vide-
¢ batur nulla dubitatione implicita, et quod Reginse meve
“in eam partem propendere videbatur.,"-. de Reb:
Scot. p. 419. -
Bishop Lesley’s History, from the reign of James the
. Second, was originally wntten in the Scottish language,
and afterwards translated into Latin, with aheration:fy
himself. It was never printed ; but it is preserved in ma-
nuscript. The of which the Latin version has
been here quoted, is as follows: ' .

* In the meyne tyme the Quene causit sommoun the
¢ Erle of s, her husband, befoir the bischop of St
¢« Androis, qubair thair wes ane proceis of divorce led be-
¢ twix thame, and sentence pronouncit thairintill ; the caus
¢¢ thairof being, for that the Erle was first mariet with the
“ Lorde Humeis sister. The marriage with the Quene wes
¢ found null and onlauchfull.”

-~ From a statement made by Bishop Burnet, it would
-appear, that the sentence of the Metropolitan was confirm-
‘ed by a Papal Bull. In the summary of affairs beforé the
-Reéstoration, prefixed to his History, he says, ¢ King Hen-
¢ ry the Seventh's daughter, that was married to Ki
«James the Fourth, did, after his death, marry Dowglas,
“ Earl of Angus; but they could not agree; so a precon-
< tract was proved against him ; upon which, by a sentence
“ from Rome, the marriage was voided, with a clause in
% favour of the issue, since born under a marriage de_facto
 and bona- fide. Lady Margaret-Douglas was the child
< g0 provided for. Idid peruse the original Bull, confirm.
« ing the divorce."—Burnet's Own Times, B, ¢19. -

No. IIIL .

~ The question discussed in the foregoing ‘was ‘also

- considered by Dirleton and Stewart, and the view which
they took of it seems to be worthy of notice. - It is in
-STEWART’s Answers to Dirleton, folio edition, page 199.

" N.Ifa marria.%:e be unlawful, and either of the parties

be in bona fide, w

ich doth legitimate the children ; Que-

N
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nhr If these children will succeed with otber children of

; at least to their. parents ?
:ﬁ sycceed to their other kinsmen.? Qr, Iftbe

lqmmauonvxllonlylm thattbeyarenotapum; and
hawe.teafamm&?1

ough a marriage be unlawful yet, if either.of the
psrnes be in bona _fide, it should legmmate the children.
And if once legtﬁmate, they should succeed with the other
children of a lawful marriage ; for the legitimation should
be ad omnes effectus ; and even to sumed to . the other.
kmen ; »

No:1V.
Tbe followmg Notes of Lord MEADOWBANK's Oplmon in

' the foregoing Case, are preserved in his Lordship’s hand..
wntmg, in his colleétion of Session Papers. .

l,chtmacy by Birth, under Marnage, at least putatwa

A case obvmusly of the eatest consequ |

encey~—and
not ;more important than p: ? cm difficulties. We are |

called on toallow a proof of the ceremony of celebration
of marriage, in order to bastardize the issue.of one of the
parties, under at least.a putanve e with another
person, of which the. celebration, followed by cohabxtauon
till death intervened, without, challenqe by the party.

tempt is now made, when this last party 1s ,snll a.hve, is.not
amenable to our Ju.nsdlcuon, either as party or as wnnpts,-
and, for aught we know, may have formed alliances, as ad

verse to the alleged pre-contract as that of the- deceased

'fhe law of all well governed countries is inimical to suf-
fer the status of persons to be brou ht into question after
their death. Their fame, even, and fortune *, are held
sacred from tbe aﬁ‘ects of legal ppracesses for dehc;s and im-
pmpnetles

¢ Even frritancies of tailzies held (though not decided) tobe > unchallep ge
lb!c»ahulath.—A M

’

this at- -
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Thelaw of England has been much relied on in this case.
But ‘it has not been observed, that (I quote Blackstone's
words), ¢ If the spiritual court do éed to call a mar-
¢ tiage in question after thedeath of either of the parties,
¢-the courts of common law will prohibit, because it tends
* ¢ to bastardize and disinherit the issue, who cannot so well
© ¢ defend the marriage as the parties themselves when both
* ¢ of them living, might have done ?” * " L

Eveén the first husband could not then have now questioned
the marriage, had the parties resided in his:own country’;
* and can it be permitted to the pursuer to question it here,
under the most unfavourable circumstances; while that he,
with so direct an interest, cannot even be made a ?

. And here another great question occurs, which; even 1f the
lady had been alive, and her first husband been pursuing,
mighthave produced, in my opinion, the greatest difficulties.
_Consummation with ‘'him is not alleged.. No semblance
of cohabitation is pretended. But with the second hus-
band, the ceremony is not only performed, but the most
recognized and public matrimonial intercourse followed. I
believe it is settred in the ecclesiastical law of Europe, ‘that
itis the commiatio corporum which is necessary to constitute
the relations of affinity ; and that powerful nexus, which is
-protected by the strongest sanctions of the civil and crimi-
nal law. This, therefore, is essential to the proper com-
mencement of the status. The famous case of Kathirine
of Arragon, turned on'the fact,~~Was there, or was thére
not, a commixtio corporum with Prince Arthur, before her
iage with Henry VIII. ; and does any of your Lord-
shi tlgxink, that, without consummation with her first hus-
band, this lady could have been tried either for adultery
or bigamy? In such circumstances, your Lordships must

certainl Kave hesitated to destroy an existing status, full
establiszed, in order to give effett to a prior contract, whic

had never accomplished the commencement of that stasuws,
‘to which the law attaches its sanctions, and against which
the status existing, seemed to form a final and fatal impe-

diment 4. Here divorce pro salute animarum is out-of -

_® Vol. iii. p. 93. ] i
+ Blackstone holds it doubtful, whether pre-contract without consummms.-
tio;,s. forms an impediment, since 26th Geo. II. § 33. if reviving Henry VIU.
e. 88.A. M. : ’ ’

,
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 the qoestion, 'Fhe :saius enimarum rather is the'other

'.? throw out these observations, that, in delivering-my
opinion on the only point at present discussed, it may
be distinctly understood that I reserve myself open as to
'the questions I have alluded to, and that I think your Lord-
dur ought to guard: their being 8o reserved, in framing the
Ju t you pronounce. S
‘The argument of the putsuer is, the alleged celebration
of the first marriage renders the subsequent marriage ab--
solutely void ; and,of eourse, the children procreated, as |
well as every other effect of this nullity, must be unlawful.
But granting that it were a sufficient ground to- declare the . .
.mr’n:zrvond, let ws consider whether it be really true,
that, such a declarator were obtained, it, during its
physical subsistence, produced no legal effects ; that it was
quite alegal nonentity, or an adulterous intercourse, though
with innocence on the part of the second husband.
Blackstone, after Montesquieu, observes, that the princi-
'g:nd of marriage is ascertaining the paternity of children.
, L ask, would the maxim, Pater est.quem nuptie demon-
-strast, apply to the intercoursein question or not? Would
not the jus mariti attach, and courtesy during the bona
- fides? 1 ask farther, Would reproaches against the partiesas
not a lawfully married pair have been punishable? Would
.parricide or incest by the children not have been punished as -
. .such? Would, in short, any violation of the duties towatds
them, as lawful married persons, have been punishable ?
Nay, would not their failure to one another in the duties of
the relation theyassunied, have been punishable? Would 8ot
divorce have been competent for their adulteries, and sepa-
* ration for maltreatment, had they béen guilty of such vices ?
_ The counts:l fo;; the pursuer have overlooked, in all their
reasonings, that the possession of the status personarum,
“clothed m its legal forms, produces the most iz:;po’rmt le- .
gal effects, though that possession have been acquired with-
out just right. The story of the slave Barbarius Philippus,
‘that was consul, whether true or false; is a striking autho-
.rity and illustration of this remark. So is that of Pope
Joan; and; indeed, there cannot be a doubt that society
- would be most y injured, if error.or impesture; when
sanctioned by the requisite forms-and’ authorities, should

\
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prove fatal, when detected, to the relations and tramsactions
which had arisen, or been accomplished, in a bona fidsve-
liance on the firmness of the structure of political arrange-
.. If an Archbishop or a Chancellor were to turn out to bea
-woman, it would be impossible to void the ordinations,
judgments and mandates, which had proceeded from. such
impostors. If a Peer is detected to have been -suppositi-
tious, the divisions carried, by his- vote cannot be undone.
For the same reason, the consequenees of ‘a putative mar-
. Tiage mug:l' remain, though the marriage be dissolved or dé-
voil = -

It is said, Quicungue scire debet -conditionem gjus cum
quo contrahit, which is in other words just saying, that, in
ordinary transactions, the law leaves it to every one to exer-
cise his ﬁrudence against being deceived or en.in ghe
persons he deals with,  But, it is remarkable, that the law
in the constitution of marriage, parentage; and the like,’
often takes more upon its own shoulders The ama-
tion of banns,—the intervention of the priest,—the publi-
city of ‘cohabitation, enter into the status of matrimony,
‘besides the mutual confidence of the parties in each other’s
integrity ; and in filiation and paternity, marriage formsthe
evidence and the security, as well as the acknowledgment
of the pargnts. In short, the .public is interested in the
- status personarum. It forms an essential partof the great

mechanism of society. The machine, therefore, by the .

nature of it, must be sustained, because it must carry-on

. perpetually its functions; and, therefore, the ordinary dnd

natural consequences of  the status persorarum must result.

from ion, when attained with apparent regularity; al-

- though a latent vitium may exist, which mayie detected
and declared. o "

. - Now, here the second husband marries a lady in the status

of a single unclaimed maiden. "By this marmage, followed

by open cohabitation without reproach, and the birth of the

. defender, the status of ied persons is attained, with

every effect. for the time which any marriage could yield.

. 'The husband in bona fide is emideg ta rely, not on'l{ on

- his own conscious integrity, and on the integrity of the lady

he contracted with, but on having observed the precautions

- which the law deems sufficient. for the security of society.
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_ Tha circle they were known to, or assoeiate with, recog-
mise thews as Iignllly united, and the marriage terminates
therdeath of the lady, unclaimed by any former husband.
sNow, are all the invaluable interests reaped from this-uniom,
and among these, the principal crop or fruit of-this bona
Jfide possession, a lawful son and heir, to be destroyed and bas-
tardized, because it is now discovered that the Jady was not
ingle, as she had appeared to be, but hadbeenﬂgged, bya
;lv-.'slate and unknownmarriage. I confessfreely, that, if d{a_t
marriage was completed by consummation, and here I wili
hold it so, and she were alive, it would be a good and suffi-
cient ground to annul her marriage with her second husband,
and all subsquent intercourse would be adultery on his part,
as well:as hers. But this cannot vitiate his prier intercourse;
or bastardize his child, engendered under every legal sanc-
tion, as born in wedlock, and belonging to society as invested
with that character. I apprehend we are as little entitled
te defeat interests thus lawfully obtained, as the Romans
would have been to disregard the decrees of Barbarius
Philippus, or dis the laws passed at hisrogatio. The
rights- of the first husband, and public example, and the
mlumc of .the lady, might call for the voidance of the

putative inge. But justice to her second busband,—~
. Justice to his child, and the nature of human society, which
sanctions marriage, demand, that the putative marriage, so

lopg as it submsted, should have every legal effect, 8o far
;:at]hese. parties are -concerned, which any marriage could
m. ’ ’ ' ' . A}
This opinion, resting on the doctrines of universal juris.
prudence, obviously is independent of the distinetion said
to exist in the English law among marriages, dissoluble a
vinoulo matrimonis into null marriages, and voidable. I
observe Blackstone stated the law as if there were no such dis-
tinction ; but if there be, it is plainly a peculiarity. For,
if a child, begot bona fide in a putative marriage with
au incestuous mother, is a lawful child, there is sure-
ly vothing’in the nature of things, why a child begot
- bona fide m a putative marriage with a married woman
should.be a bastard ; and I cannot help remarking, that
" the opinion of Sir Samuel Romilly, certainly highly
respestable as that of a very emingnt Englis{\, lawyer
is, I 'think, entitled to the .less weight, that it over
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Yooks the peculiarity of guestiones status, which involve
public as vg:l(l: as pn'{'ate interests, that must not only give
many legal effects to mere putative marriages, but exclude
the influence of personal objections, in barring the titles to
pursue of those who had acquiesced in them. Ase. g. Mag-
dalene Cochrane, by her taciturnity and recognition of Mrs
Campbell of Carrick for so many years. - co
But, if there is no logical necessity, from the impedi-
ment of a prior marriage, to destroy the effects of a puta-
tive after-marriage, more than from that of incest, then, is
there any principle of morality or law which should bastar-
dize the issue ? None were assigned ; exgedi was talked
of. .But I doubt of the expediency, and though I did not,
I have no idea of admitting it as a ground of abridgi
legal rights ; and if putative marriages are to have any ef-
fecte, surely that of maintaining the offspring in the stafus
they got possession of at their girth, seems of all others the
least questionable. . = . . ‘ oo
* It is said the offspring at most should only. he legitimate,
quoad the succession and relationship of the bona fide pa-
rent. But, it is obvious, that the fair and just interest of
the bona fide parent, extends to require a general legitimacy
of the'offspring ; and a legitimacy.in and illegiti
in part, is what no principles of general jurisprudence could
ever sanction or introduce; positive statute no doubt may.
But, if putative marriages produce legitimacy, as the con-
sequence of an existing though temporary state, to which
the law has lent its sanction, it plainly must be a total legi
timacy ; for the innocent person engendered a child thatef
was entitled to trust should be wholly. legitimate, :and . the
child acquired the possession of a total legitimacy:; and the
subsequent declarator .of voidance ought not to make void
those rights acquired under the legal sanction of the politi-
cal arrangements of society regularly formed.
'After these general principles, very little need be said .
onthe question, how the law of Scotland stands. :
No sort of doubt, that the Canon law is one of the {bvwa
Joris Scotie. You cannot open an institute of. the law of
Scitland without finding frequent references to it, net that
it has'a binding efficacy, except where it has been adopted.
But if much of it has,beenadoﬁrt;tz; on any parti
branch of law, and in that.very branch a question occurs
P



for determination, surely the doctrme of ‘tlie Canon' law
on such branch, must have very weight. - '
Now, your Lordships will observe, that, over all Eu-
rope, the Curia Christianitatis ed, as far as they
were permitted, the doctrines of the law; and that
with us questions of legitimacy fall directly within the cog-
nizance of our Curia'eghﬁm'mitdia or Commissary Court,
which is_not the casein England ; for there no actioh of
bastardy or legitimacy can be entertained, ahhoug;m
‘have the proper jurisdiction in trying marriage, -0
however, to such trial during the hves of the parties. Acv
ingly, while in E , a3 to the important doctrine
of Legitymatio per matrimonium, the Parlia-
‘ment of Merton, in the reign of Henry III., rej the
unanimous application of the bishops to adopt: the laws of
the Church on that subject ; the Scotch, through the influ-
ence of that jurisdiction of ‘the Commissaries, ‘have, con- .
trary to their more ancient law, which was the same with
that of England, receivéd the doctrines of the Church and .
Canon law on.that subject. On the present question,
therefore, whether a putative marriage legitimates the off.
ing, that law must be of great weight; and here we have
explicit and uncontradicted authority of Innocent III.,
who .was not only an eminent lawyer, and an honourto the
Poatifical Chair, but noted for his beiqg, in some sort, the
author of the ecclesiastical law of marriage, by comverti
it from.a merely civil to also a religious contract. .
what seems to me most material, that this authority, as far
as we can see, amalgamates with otr ancient civil law as to

putative marriage, voidable on account ofnn}c)dnmu.'
‘Then, we have the express authority of Craig, that it
is the adopted law of d, and none was more wersant
_ in:the contemperary usages of his.own country, as well as
of the Continent. ~ , Ce
. .Then we have Stair, who quotes Craig far -the ‘doc-
trine, and without imtimating d&'emneof apinien or dénbt
oa the subg i ' . -
- . Fusther, we have Bankton quoting” also Craig; snd
- wddingthis.apprebation ; and o womder he did 0, afier
-witnessing, as he must have done, the wmaninions opinion,
of the Coust.in the pase of Campbell 4f Carrick, preservad
by Lovd ‘Elohies.  Thé Court was then filled with the
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lawyers and most distinguished ornaments of the
m bench, persans.to whase superiority of attainments
and intellect the lawyers of wy early ‘days, Pitfour,
Alemore, Braxfield, and Miller, bowed with reverence and
submission. On that ooeasion, all the judges, tho:ﬁh»dif.
fering, oun allowing a proof of the prior marriage alleged,
, that, under the pyblic unchallenged cohabitation
of the putative marriage, ¢ Mrs Campbell has all the civil
« :'iights of a lawful ﬁé, and her children of lawful ¢chil-
“ dren.”. : : S
To these authorifies, and to Erskines recital of them,
without intimating any difference of opinion, the authorit
of the custom of France, as given by D’Aguesseau wit
great force.of expregsion must be added, a great nation,
which like oyrselves does not submit to the Canon law, hut
derives light agd aid from it in cases of the same descrip-
tion with the present, and to all this mass of authority, no-
ing has been opposed on the other side, but the law of

England, as announced, hy Sir Samuel Romilly, asto which -

I shall offer no farther remarks. I should have wished,
however, from curiosity, to have learned from the same
authority, whether, now that the alleged first marriage
cannot be established in the direct junsdiction, the civil
courts would permit evidence of it 10 bé received inciden-
tally, to defeat the stafusof a child of a marriage which
cannot itself be brought into question? If it can, it is an-
absurdity, maxime evitanda, nu imitanda.

"So standing the authorities, I really do not think, that,
, h we were to differ on principles, there is any room

to hf;nate about the t¢;lonclnsion. od ‘

any lawyer at the Bar were required to give an opi

nion, hov{ the ylaw of Scotland sn::g on the 8}lmint, itp"x;
. plain, that with Craig, Stair, Bankton, Erskine, and the
-unanimous dictum of the Bench, in the case of Carrick,
and no adverse authority, I say itis clear how he must
answer ; and under such circumstances, I do not conceive
that a Court, bound to apply, and interpret, and deduce, the
law, by inference, but not authorized to invent law, is en-

titled to use more liberty with the law,thanachamber -

counsel stating how it is understood to stand. None of us
can tell how many successions may have been regulated
by Arniston, Elchies, Forbes, and Kilkerran's, declared opi-
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nion, or by those of Craigie, Pitfour, Preston ‘
and the re}:;t, who heard :fem I do not. belie;?;g:r
Lordships will think yourselves entitled to overturn a doc-
trine s0 Esighly sanctioned. I, at least, for one shall never
be so presuming as to venture to question it..

To this opinion his Lordship has added the following
note: “ Icommunicated the notes of my opinion to the Presi-
¢ dent*, who stated to me his entire coincidence in the views
< there taken, thouih, on the whole, he seemed to think the
“ case attended with less difficulty than I had dome. The
“ Court divided; Polkemmet, Robertson, and Newton,
“ against Glenlee, Justice-Clerk, and myself. Cullen un-
“ well, so he did not attend the hearing in presence. The
 Court being equally divided order memorials.”

(Signed) A. M.
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